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MEDICAL BANKRUPTCY FAIRNESS ACT 


THURSDAY, JULY 15, 2010 

House of Representatives, 

Subcommittee on Commercial 

AND Administrative Law, 
Committee on the Judiciary, 

Washington, DC. 

The Subcommittee met, pursuant to notice, at 11:32 a.m., in 
room 2141, Rayburn House Office Building, the Honorable Steve 
Cohen (Chairman of the Subcommittee) presiding. 

Present: Representatives Cohen, Conyers, Delahunt, Watt, 
Mafiei, Johnson, Scott, Chu, Franks, Coble, and King. 

Staff present: (Majority) James Park, Counsel; Adam Russell, 
Professional Staff Member; and Daniel Flores, Minority Counsel. 

Mr. Cohen. This hearing of the Committee on the Judiciary, 
Subcommittee on Commercial Administrative Law will now come to 
order. Without objection, the Chair will be authorized to call a re- 
cess of the hearing. I will recognize myself for a short statement. 

Today we will revisit the issue of medical debt as a contributor 
to bankruptcy. Last year the Subcommittee held a hearing on this 
issue focusing on a Harvard study in 2007 on nationwide filing for 
bankruptcy. Disturbingly, that study concluded that 62.1 percent of 
bankruptcy debtors can trace at least part of the cause of their 
bankruptcies to medical debt. The 2007 data also indicates that 
there was a 49.6 percent increase in medical bankruptcies as a pro- 
portion of bankruptcy filings between 2001 and 2007. 

Three years ago this Subcommittee held a hearing on a prede- 
cessor Harvard study, which examined the 2001 bankruptcy filing 
data inside select judicial districts around the country. That study 
concluded that illness or high medical bills contributed to almost 
half of all the bankruptcy filings that were studied. 

The study further suggests that medical debt was driving middle- 
class families into bankruptcy. Of these classified in this study as 
medically bankrupt, more than 60 percent had attended college, 
more than 66 percent at one point owned a home, and 78 percent 
had health insurance at the time they became sick or injured. 

H.R. 901, the “Medical Bankruptcy Fairness Act,” introduced by 
Representative Carol Shea-Porter of New Hampshire, represents 
an important step forward to addressing this problem of debtors 
forced into bankruptcy because of overwhelming health care costs. 
This legislation would increase the Federal homestead exemption 
to $250,000, and if state law requires that a debtor claim a lower 

( 1 ) 
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state law homestated exemption, it allows the debtor to nonethe- 
less choose the higher Federal homestead exemption. 

These measures would allow a debtor who was forced into bank- 
ruptcy because of high medical debt to protect his or her interest 
in their home from being transferred into the bankruptcy estate 
and sold or liquidated. They would also provide some peace of mind 
for medically distressed debtors, who have enough to worry about 
without also having to wonder whether their hard-earned home eq- 
uity will be lost because of accident or illness. 

H.R. 901 would also exempt medically distressed debtors from 
the Chapter 7 means test. Other Subcommittee Members and I are 
on record as being critical of the means test and other provisions 
of Bankruptcy Abuse Prevention and Consumer Protection Act of 
2005, otherwise known as BAPCCA, or something like that — 
BAPCPA— BAPCPA. 

The unnecessary expense and burden that it places on debtors 
should not be placed upon those who seek bankruptcy relief be- 
cause of medical costs or loss of income associated with providing 
care. In 2005, BAPCPA supporters pointed to a Department of Jus- 
tice court record analysis that concluded the majority of the sample 
had no medical debt at all; that among those with medical debt, 
the average medical debt was under $5,000 and medical debt com- 
prised only 5.5 percent of the total unsecured debt of the sample. 

A recent Law Review article examined the Department of Justice 
analysis and concluded that the protocol used by the DOJ, which 
relied solely on documents filed by debtors in connection with the 
bankruptcy cases “produced a skewed undercount of medical bills 
and failed to account for bankruptcy filers with significant medical 
hardship, who had no debt on Schedule F that could be identified 
as medical.” 

As the authors of the Law Review article noted, the clock cannot 
be turned back to 2005, when the Dow Jones — excuse me — the De- 
partment of Justice analysis enabled lawmakers to vote with a 
clear conscience in favor of BAPCPA and against amendments that 
Members of Congress proposed to protect people with medical prob- 
lems from certain harsher effects of the bill. 

H.R. 901 is a critical first step in correcting this legislative over- 
sight by restoring balance for medically distressed individuals fac- 
ing financial ruin. I thank Representative Shea-Porter for intro- 
ducing H.R. 901 that brings together two of the most important 
issues that this Congress and America has faced recently, which is 
our lack of a national health care policy, which we rectified this 
past year, an historic vote taken in by mostly, almost entirely. 
Democrats, and the terrible home foreclosure crisis that continues 
to ravage and wreck this country and take people into terrible 
bankruptcies and debt caused by years and years of neglect during 
the previous Administration. 

And I thank our witnesses for their participation today. 

[The bill, H.R. 901, follows:] 
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lllTH CONGRESS 
1st Session 


H. R. 901 


To s,meiL<l l.ille 11 of 1,lie Uriil.ed Slates (/ode lo provide joi-oleelioii foi' 
medical debt honico-wmcrs, to restore baiil^ruptcy protections for indhdd- 
uals experiencing- economic distress as caregivers to ill or disabled family 
members, and to exempt from means testing debtors whose financial 
problems were caused by serious medical problems. 


IN THE HOUSE OP KEPRESENTATTAHIS 


Fbbedab,t 4, 2009 

Ms. Shba-Pobtee introduced the following bill; which w'as referred to the 
Committee on the Jtidiciar}- 


A BILL 

To ameiid title 11 of the United States Code to provide 
protection for medical debt hoincovmcrs, to restore bank- 
raptey protections for indmdtials experiencing economic 
distress as caregivers to ill or disabled family members, 
and to exempt from means testing debtors whose finan- 
cial problems were (amsed by serious niediidd problems. 

1 Be it enacted % the Senate and House of Represeaita- 

2 lives of IJw Uniled Slates ofA-merica in Congress assembled, 

3 SECTION 1. SHORT TITLE. 

4 This Act may be cited as the “Medical Bankruptcy 


5 Fairness Act”. 
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2 

1 SEC. 2. DEFINITIONS. 

2 Section 101 of title 11, the United States Code, is 

3 amended — 

4 (1) by inserting’ after paragraph (39 A) the fol- 

5 lowing: 

6 “(3911) the term ‘medically distressed debtor’ 

7 means a debtor who, in any consecutive 12 -month 

8 period during the 3 years before the date of the fil- 

9 ing of the petition — 

10 “(A) incurred ot’ paid medical expenses for 

11 the debtor or a dependent of the debtor that 

12 were not paitl by any third party payor and 

13 were in excess of the lesser of — 

14 “(i) 25 percent of the debtor’s honse- 

15 hold income for such 12-month period; or 

16 “(ii) $1I),000. 

17 “(B) was a member of a household in 

18 which 1 or more members (incliiding the debt- 

19 or) lost all or substantial^ all of the member’s 

20 employment or business inc'onie for 4 or more 

21 weeks during such 12-month period due to a 

22 medical prccblcmi of a membcir of the household 

23 or a dependent of the debtor; or 

24 “(C) was a member of a household in 

25 which 1 or more members (including the debt- 

26 or) lost all or substantially all of the member’s 


•HR 901 IH 
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3 

1 alimony or support income for 4 or more weeks 

2 during such 12-inonth period due to a medi(‘u] 

3 problem of a person obligated to pay alimony or 

4 support.”. 

5 SEC. 3. EXEMPTIONS. 

6 (a) Exempt Property. — Section 522 of title 11, the 

7 United States Code, is amended by adding at the end the 

8 following': 

9 “(t) Uor a debtor who is a, medically distressed debt- 

10 or, if the debtor elects to exenpit pi'opeity — 

11 “(1) listed in subsection (b)(2), then in lien of 

12 the exemption provided under subsection (d)(1), the 

13 debtor ma 3 ’ elect to exempt the debtor’s aggregate 

14 interest, not to exceed $250,000 in value, in I'eal 

15 propertv^ or personal propertj' that the debtor or a 

16 dependent of the debtor uses as a residence, in a co- 

17 operative that owns property that the debtor or a de- 

18 pendent of the debtor uses as a residence, or in a 

19 burial plot for the debtor or a dependent of the clcbt- 

20 or; or 

21 “(2) listed in subsection (b)(3), then if the ex- 

22 emption pro-vided under applicable law specificallj^ 

23 for such property is for less than $250,000 in value, 

24 the debtor may elect in lien of such exemption to ex- 

25 empt the debtor’s aggregate interest, not to exceed 


•HR 901 IH 
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4 

1 $250,000 in value, in any such real or personal 

2 property, cooperative, or burial plot.”. 

3 (b) CONPOKMiNG Amendments. — Sections 

4 104(t))(l) and 104(b)(2) of title 11, the TJnite<l States 

5 Code, are amended by inserting immediately after 

6 “522(q),” “522(r),”. 

7 SEC. 4. DISMISSAL OF A CASE OR CONVERSION TO A CASE 

8 UNDER CHAPTER 11 OR 13. 

9 Section 707(b) of title 11, the United States (dode, 

10 is amended lay adding at the end the following; 

11 “(8)(A) No judge. United States trastee (or 

12 bankruptcy administrator, if any), tnistee, or other 

13 party in interest may tile a motion under paragraph 

14 (2) if the debtor is a mechcally distressed debtor- or- 

15 an ceonomicalty distressed caregiver. 

16 “(B) In this paragraph, the term ‘economically 

17 distressed caregiver’ means a caregiver who, vrithin 

18 3 years before the date of the filing of the petition — 

19 “(i) exjrcricnecd a dowmgrade in cmploy- 

20 merit status that correlates to a reduction in 

21 wages, work hours, business income or results 

22 in unemphTOnent, to care for a relative for not 

23 less than 30 days; or 

24 “(ii) in any consecutive 12-month period, 

25 has incurred or paid medical expenses on behalf 


•HH 901 m 
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5 

1 of a relative that were not paid by any third 

2 party payor and were in ex(‘ess of the lesser 

3 of— 

4 “(I) 25 percent of the debtor’s house- 

5 hold income for such 12-month period; or 

6 “(II) $10,000.”. 

7 SEC. 5. EFFECTIVE DATE; APPLICATION OF AMENDMENTS. 

8 (a) Effe(JTIVE Date. — E xcept as pirovided in siib- 

9 section (b), this Act and the amendments made by this 

10 Act shall take effect on the date of the eiiaetnieiit of this 

11 Act. 

12 (b) Application of Amendments. — T he ainend- 

13 mcnts made by this Act shall apply onl}^ with respect to 

14 cases commenced under title 11 of the United States Code 

15 on or after the date of the enactment of this Act. 


• HR 901 IH 



8 


Mr. Cohen. I now recognize my colleague, Mr. Franks, who is 
not here, but I would recognize Mr. Coble, if he would like to take 
his moment in the limelight in lieu thereof, in place thereof. 

Mr. Coble. Thank you, Mr. Chairman. I am told that the Rank- 
ing Member from Arizona is en route, so I will waive any opening 
statement. 

Mr. Cohen. Thank you. 

We will then put in reserve the opportunity for Mr. Franks, the 
distinguished Ranking Member, to make his opening remarks. I 
would now like to recognize Mr. Conyers, the most esteemed, dis- 
tinguished and erudite Chairman of this Committee, for any open- 
ing remarks he would like to add. 

Mr. Conyers. Thank you, Mr. Chairman. 

For the benefit of our friends that are here today, that is a very 
expansive introduction that I get from him on a regular basis. 

The only thing I wanted to do was to welcome Dr. Mathur 
today — she has testified before us — and also to welcome, extend a 
welcome, to her parents, who are here as well. We are proud of 
your daughter, except in one respect. And that is that she is still 
questioning the fact that 60 percent of all bankruptcies are created 
by medical indebtedness. 

Now, this is not the most complicated issue that has ever been 
before the Committee, and the 60 percent figure is affirmed by 
all — well, almost everyone except our witness today. Dr. Mathur 
herself. And so what we are trying to do is to persuade her that 
everybody else isn’t wrong. 

And I don’t think that that would be too hard a subject with all 
my distinguished friends, Mr. Chairman. And so I ask unanimous 
consent to put my statement into the record. 

Mr. Cohen. Without objection, it will be done. 

[The prepared statement of Mr. Conyers follows:] 
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Statement of the Honorable John Conyers, Jr. 
for the Hearing on 

H.R. 901, the “Medical Bankruptcy Fairness Act” 

Before the Subcommittee on Commercial and Administrative Law 

Thursday, July 15, 2010, at 11:00 a.m. 

2141 Rayburn House Office Building 

Last July, this Subcommittee conducted a hearing on whether our Nation’s 
health care system was bankrupting Americans. During the course of that hearing, 
we learned that more than 60% of consumer bankruptcy cases filed in 2007 were 
prompted by significant medical debt. 

This startling statistic, we must remember, reflects conditions that existed 
before the onset of the ongoing recessionary crisis and a current national 
unemployment rate of nearly 1 0%. 

1 have long known that many hardworking men and women in the United 
States are just one major illness or accident away from financial disaster. This 
precarious reality affects not only the uninsured, but even those who have full 
medical insurance benefits. 

This is why I introduced H.R. 676, the “United States Nation Health Care 
Act,” legislation that would have established universal health care for all 
Americans through a single-payer national health insurance system. 

Although I am disappointed that Congress never seriously considered such a 
single-payer system during the recent health care refomi debate, I am heartened 
that we took a big step toward remedying the many defects of our health insurance 
system earlier this year with the enactment of the Patient Protection and Affordable 
Care Act and the Health Care and Reconciliation Act of 2010. 
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I am also glad that some portions of these laws have already taken effect. 

But many other provisions will not be implemented until 2014 and beyond. 

Meanwhile, many of our most financially vulnerable citizens continue to be 
saddled with crushing medical debt loads. 

Accordingly, I commend my colleague from New Hampshire, 

Representative Carol Shea-Porter, for introducing H.R. 901, the “Medical 
Bankruptcy Fairness Act.” 

This bill represents a modest but important step in addressing the problem of 
medical debt that forces honest, hardworking families into bankruptcy. 

As we consider the merits of Representative Shea-Porter’s bill, 1 would like 
to make tliree observations. 

First, a critical aspect of H.R. 901 is that it would help medically distressed 
debtors retain their homes in bankmptcy, by increasing the federal homestead 
exemption and allowing all medically distressed debtors to take advantage of this 
increased exemption, regardless of where they live. 

Specifically, the bill would increase the federal homestead exemption for 
medically distressed debtors from $21,625 to $250,000. 

And if applicable State law requires a debtor to claim State law exemptions 
rather than federal bankruptcy exemptions, the bill would override State law and 
allow a medically-distressed debtor to claim the new $250,000 federal exemption. 

This means that a medically-distressed homeowner will not be forced to turn 
over to a bankruptcy trustee the hard-earned equity - up to a maximum of 
$250,000 in his or her home - to pay the claims of creditors. 

In most other industrialized countries, such relief would not be necessary. 


2 
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Medical debt and medical bankruptcies are uniquely American phenomena. 

Medical bankruptcies are a by-product of om profit-based health care 
financing system, the skyrocketing and unsustainable costs that result, and the 
failure of our private insurance system to provide adequate protection to those it 
insures. It is a national shame. 

Second, we need to consider how the provisions of the Bankruptcy Abuse 
Prevention and Consumer Protection Act of 2005 impact medically distressed 
debtors. 

It is no secret that I adamantly opposed those so-called bankruptcy law 
“refomis” over the seven-plus years they were under consideration in Congress. 

As a result of these new hurdles placed in the way of financially distressed 
Americans, it looks like some of my worst fears may have come true. 

For example, as a result of the 2005 amendments, families forced into 
bankruptcy because of overwhelming health care costs - through no fault of their 
own - must now prove their eligibility for relief through a burdensome means test, 
for which one form alone asks 57 questions about financial circumstances. 

H.R. 901 addresses this burden by exempting medically distressed debtors 
and economically distressed care-givers from the onerous means test requirements 
that often end up catching the unwaiy but honest debtor. 

Since its enactment, the means test has served to dissuade even families in 
severe distress from even seeking Chapter 7 relief, by adding expense and 
complexity to the process of filing for bankaiptcy. 

To be frank, I would prefer the means test to be repealed altogether. 

At any rate. Congress has seen fit to waive the means test requirement for 
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certain types of debtors - like members of the National Guard, and armed forces 
resei'vists called to active duty - when public policy makes it appropriate to do so. 

Those forced to the brink of bankruptcy because of overwhelming medical 
costs seem to me to be equally entitled to such relief 

Third, I want to stress that we must act quickly. 

The problem of high health care costs is not going away soon. More than 
three-quarters of the medically bankmpted had insurance at the time they became 
ill, and that almost half of all consumer bankruptcy cases stemmed at least in part 
from medical debt. 

These were people who thought they were financially protected. But when 
disaster struck, they learned that their defective insurance policies did not offer true 
protection. 

With record unemployment and imderemployment, the continuing home 
foreclosure crisis, and the fact that millions of Americans have lost substantial 
amounts of their savings, that percentage can only have grown higher. 

Congress must not delay in enacting H.R. 901. 

I thank our witnesses for their participation in today’s hearing, and 
encourage them to share their thoughts about this legislation, and other ways to 
improve ourbankmptcy law for those facing overwhelming medical debt. 


4 


Mr. Cohen. And the Chair of the Suhcommittee likewise recog- 
nizes Dr. Mathur and her parents. And even if one person may he 
considered wrong, one woman with courage. And there is some- 
thing else that follows it up, I think. 
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Is there anybody else who would like to make an opening state- 
ment or recognize any of the other panelists or their parents? 

Mr. Maffei, you are recognized. 

Mr. Maffei. Thank you, Mr. Chairman. I will be very brief. But 
I do appreciate the Subcommittee having this hearing. 

It is clear that medical bankruptcy is reaching epidemic propor- 
tions. Whatever the percentage is, it continues to be a huge prob- 
lem in my district, and the percentage does seem to continue to rise 
in this squeeze, where family budgets are shrinking and yet med- 
ical costs continue to skyrocket. It seems to be affecting more sen- 
iors in my district. 

The other thing — just a note in my district, we have not had the 
kind of home foreclosure crisis in the rest of the country, mainly 
because we haven’t seen the big bubble, so our bubble never burst 
in terms of home foreclosures. So most of the plurality of the bank- 
ruptcies coming that are actually affecting regular people are be- 
cause of medical costs. And often these are people who have insur- 
ance. 

And so that is the other point I would make is that while clearly 
we made a step in the right direction in our health care actions in 
this Congress, we are still going to have this problem into the fu- 
ture. 

Whether Ms. Shea-Porter’s bill is the answer or something else, 
I am not sure. I will proceed to this hearing without prejudice 
about that, but clearly something is necessary to address it. 

And it is my feeling, just to conclude, that given that the overall 
costs of health care tend to involve five basic chronic conditions, 
and not necessarily catastrophic illness, is that it seems that this 
is a problem that should have a solution. 

But, you know, look, if we pool all of our risk together, we should 
be able to find a way to be able to make sure that families don’t 
go bankrupt in the relatively rare instance where they have these 
catastrophic diseases. And yet, of course, to that family it is huge. 

And my last point, you know, given when a family faces very dif- 
ficult illness of a loved one, the last thing that we should do as a 
society is then put on top of that this incredible financial burden 
and the possibility of losing their home and et cetera. 

And so whatever we can do on this, I appreciate the panelists 
coming to testify. Thank you very much. 

Mr. Cohen. Thank you, Mr. Maffei. 

I would now like to recognize the distinguished Ranking Member 
of the Subcommittee, the gentleman from Arizona, Mr. Franks, for 
his opening statement. 

Mr. Franks. Well, thank you, Mr. Chairman. I apologize. I just 
got back from votes, but I got there a little late, so that made me 
late here. But thank you. 

Mr. Chairman, in July 2009 this Subcommittee held a hearing on 
whether medical debt was bankrupting Americans. And the conclu- 
sion was that the answer was no. The evidence continues to sup- 
port that answer today, and there is thus no need for the legisla- 
tion that is the subject of today’s hearing. And I am surprised that 
the biggest piece of news since our hearing has not convinced my 
colleagues on the other side of the aisle of that conclusion. 
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The big news was, of course, Obamacare. Obamacare was pitched 
to the American people as the magical legislation that would in- 
crease coverage and simultaneously decrease costs. It was the sil- 
ver bullet that would somehow protect Americans from rising med- 
ical costs while spending at least a trillion of those same Ameri- 
cans’ dollars. 

Of course, the American people didn’t believe that sales pitch, 
Mr. Chairman. The majority of them today want Congress to repeal 
Obamacare. Instead of being a silver bullet, they believe 
Obamacare is proving itself to be a lead balloon. 

That being said, every one of my colleagues on the other side of 
the aisle today voted for Obamacare. Is today’s hearing the other 
party’s admission that Obamacare won’t work? Are my colleagues 
worried that the millions who will lose their medical insurance of 
their choice under Obamacare will be bankrupted by the effect of 
that legislation? 

Are my colleagues worried that small business owners, who face 
higher insurance benefit costs and higher Medicare taxes under 
Obamacare, will be forced into bankruptcy because of it? Or are my 
colleagues worried that the $569 billion in new health care taxes, 
taxes that violate the President’s promise not to raise taxes on the 
middle class, will threaten individuals and small business owners 
with bankruptcy? 

Are my colleagues worried that the $311 billion in rising health 
care costs under the Obamacare that the Department of Health 
and Human Services’ own actuaries identified will bankrupt Ameri- 
cans, who will have to pay for that? 

Now, I don’t see those issues addressed specifically in today’s bill, 
and I wonder if one of my colleagues could point me to where they 
are addressed. Of course, perhaps they are not addressed at all, 
Mr. Chairman, because Obamacare supporters have steadfastly re- 
fused to admit that realities like these exist. 

In a rose-colored world painted by Obamacare’s backers, oppres- 
sive medical debts that bankrupted Americans and American busi- 
nesses were supposed to become a thing of the past. They weren’t 
supposed to become permanent features of the landscape that 
meant we had to pass medical debt bankruptcy legislation. 

Now, Mr. Chairman, let me just close by a couple of comments. 
Under this legislation as it is written, if I went out and ran my 
credit cards up to $50,000, all I would have to do to get rid of those 
would be to go out and run my health care costs up to $10,000 and 
then wipe the entire $60,000 clean. And that puts the situation be- 
yond even the ostensible scope of this legislation. 

And I guess I have to suggest in the context, you know, a little 
over a week ago, this country had a 1-day deficit — 1 day — of $166 
billion. Now, that is larger than the entire 2007 deficit. That is the 
last time Republicans totally controlled the budget process for the 
entire year, and yet in 1 day under the Obama administration, we 
have raised that more than we did in an entire year under the last 
Republican-controlled process. 

And, of course, that is $20 billion more than Obamacare was sup- 
posed to save over 10 years. And, of course, I would just say, and 
finally, you know, I want so much. I mean, I have had 16 surgeries, 
and my parents were burdened with incredible medical challenges 
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when I was a little baby, and I want you to know that I identify 
so much with the people that deal with these kinds of things. 

But under this situation in the final analysis, the socialized ap- 
proaches and these things that just simply ignore the laws of math- 
ematics end up hurting more people, and usually the ones that 
need it most in the long run. And I am just suggesting to you that 
if we don’t start recognizing realities here, we are going to hurt ev- 
erybody in the country. And the people at the bottom rung of the 
economic ladder are going to be hurt the worst. 

And so with that, Mr. Chairman, I just wonder where it will all 
end and yield back. 

Mr. Cohen. Mr. Johnson, you are 

Mr. Delahunt, do you seek — appreciate your 

Mr. Delahunt. Yes, I would be very brief, Mr. Chairman. Thank 
you. 

I just want to remind my good friend from Arizona that the fi- 
nancial collapse that has immersed us into this economic quagmire 
occurred in September of 2008. We all remember the panic, the 
concern and the uncertainty. It was devastating. It will take time 
to emerge. 

I believe we are heading in the right direction. There are some 
pieces of light that are piercing the darkness. But let us not for- 
get — and I don’t want to make this partisan, but clearly the Rank- 
ing Member refers to Obamacare and people on the other side of 
the aisle, and I have got respect for him, and I know he is very 
sincere when he expresses his empathy and sympathy for people 
who find themselves in this situation. 

But I also can’t let go without some rejoinder that it was a Re- 
publican administration and a Republican Congress that is respon- 
sible for policies that led us to the disaster that we saw consume 
us in September of 2008. 

We can talk about the deficit. Every night during special orders, 
or every other night, I spoke to that deficit. It is a Republican def- 
icit. Let us understand that. That is really what it is. That is what 
we inherited when President Obama came to office and a new ma- 
jority came to both the House and the Senate. 

We landed on a ship of state that could best be described as the 
Titanic in economic terms. We managed to steer and scrape the ice- 
berg. We still have some shoals that have to be navigated. But 
where we are today is the result of the Bush-Cheney administra- 
tion that received overwhelming support from Republicans in both 
the House and the Senate. And with that, I yield back. 

Mr. Cohen. Thank you, sir. 

Does anybody else seek recognition? 

Mr. Johnson of Georgia? 

Mr. Johnson. Thank you. Chairman, for holding this hearing on 
the Medical Bankruptcy Fairness Act. And fairness is so important, 
as we adjust the scales from my colleagues on the other side’s pre- 
disposition to always support the big business over consumers. 

And, you know, I mean, it was my friend on the other side of the 
aisle fought with the vengeance of a mother whose child was under 
attack like a bear, a mama bear trying to take care of her cubs, 
fought so hard to keep the bankruptcy laws as they are so that peo- 
ple, say, like my friend, my good friend John McCain, who forgot 
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how many houses that he owned — it was about seven, I believe — 
and fought hard to make it legal for him to be able to select which 
of those seven houses he is going to declare as his residence under 
bankruptcy, should something happen and he would have to file. 

And they can get the mortgage totally reworked on the other six 
homes of his choosing. They can — that beach home, the chalet in 
Vail, you know, the Florida, Miami, you know, seaside villa, the Ar- 
lington, Virginia, condo, the Ritz-Carlton condo in D.C., whatever 
the case — just take one of those and if you get into trouble, you can 
turn yourself right-side up in bankruptcy. You can get your balance 
reduced to what the home is worth now, as opposed to what it was 
when you took out the. 

And they fought so hard for that, and they fought hard to main- 
tain the right of those folks with the six and seven homes to be 
able to get their interest rate reduced, should the need arise. But 
they fought so hard against just allowing consumers to be able to — 
with the only home that they have — to have that debt restructured. 

And so I am not surprised at the righteous indignation that has 
been on display today from my friend on the other side of the aisle 
and I mean, you know, folks calling BP, apologizing to BP, and 
then calling financial regulatory reform an ant, you know. These 
things are just — it is part of a clear pattern of supporting big busi- 
ness over consumers. 

And I am glad that we are having this hearing today, Mr. Chair- 
man, because this gives the Members the opportunity to explore 
whether the Medical Bankruptcy Fairness Act is a tool that should 
reform the bankruptcy code to respond to the needs of distressed 
medical debtors, most of whom are just working people, just ordi- 
nary consumers. 

And I applaud the Chairman for exploring the solutions to the 
overall problem of rising medical debt. According to the IXIS 
project in 2007, the most recent year for which data are available, 
an estimated 72 million Americans have medical bill problems. 
Many of these Americans made paying off medical bills a top pri- 
ority, and therefore struggled to pay for other basic necessities like 
food, rent, clothing and the mortgage note. 

According to that report, more than 30 million American adults 
used about all their savings or borrowed against their homes in 
order to pay off medical bills. This, however, did not stop the bill 
collector from knocking on their door if they came up short. 

According to a June 2009 American Journal of Medicine study, 
62 percent of all bankruptcies filed in 2007 were linked to medical 
expenses. And of those who filed for bankruptcy in 2007, nearly 80 
percent had health insurance. 

And so that is why I like to refer to the medical care reform not 
as Obamacare, as it is derisively referred to by my colleagues on 
the other aisle, singing from a script in unison, not even in har- 
mony, but in unison, and that is why I like to refer to medical care 
reform as medical insurance reform. And they love to protect those 
insurance companies also. 

According to the same study, most medical debtors were well- 
educated and middle-class. Due to the recent recession and record 
unemployment, more and more Americans cannot afford health in- 
surance. Last year Families USA released a report that showed 
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nearly 3 million people under the age of 65 in my home state of 
Georgia were uninsured at some point in 2007 or 2008. 

This session Congress scored a historic victory in the century- 
long battle to reform the Nation’s broken health care system. Pass- 
ing health care reform will definitely improve the situation, but a 
number of the provisions do not kick in until 2014. Thus, medical 
debt is a problem that must be adequately addressed. 

I hope this hearing will give us all the opportunity to understand 
the serious consequences that medical debt has on our constituents, 
and I look forward to hearing the witnesses’ views on how Congress 
can solve this problem. 

Thank you, Mr. Chairman, and I yield back the balance of my 
time. 

Mr. Cohen. Thank you, Mr. Johnson. I appreciate your warming 
Mr. King up. I imagine Mr. King is ready. 

Now on deck, the next batter will be from Iowa, Mr. Steve King. 

Mr. King. Thank you, Mr. Chairman. Appreciate the testimony 
of the witnesses, and I regret that I wasn’t here to hear it all, but, 
of course, it is a matter of record. 

And I would like to first just explore something. I am always in- 
terested in foundational things that we do and turn to Judge Mor- 
ris, because I know she will know this, as this is a completely sim- 
ple softball question. Where does the Federal Government get the 
authority to control bankruptcy? 

Judge Morris. Constitution. 

Mr. King. Thank you. I knew you would know the answer right 
away. And so when I look at Article I, Section 8, it says that the 
Congress shall have the power to — excuse me. 

Oh, excuse me. 

Mr. Cohen. Would the clerk make note that Judge Morris an- 
swered the first question correctly? Our second question? 

Mr. King. Well, thank you, Mr. Chairman. I have just been ad- 
vised that I came in — this is for an opening statement invitation, 
rather than questioning the witnesses, so as I listened to Mr. John- 
son, I got the wrong impression. And so what I will do instead is 
say that I will be interested in the testimony of the witnesses here 
and looking forward to hearing that and evaluating that testimony. 
And I would be happy to ask those questions at the appropriate 
time. Thank you. And I yield back. 

Mr. Cohen. You are welcome, Mr. King. 

Mr. Watt, you are recognized. 

Mr. Watt. Mr. Chairman, I was trying to stay out of this very 
partisan debate but I was just going to try to give some content to 
Mr. Delahunt’s statement. 

I was feverishly looking through my BlackBerry, because for 
months and months and months I kept in my BlackBerry a magic 
date back in September of 2008 on which on a Friday afternoon at 
3:30 in the afternoon, 185 members of our Democratic caucus were 
on a nationwide conference call about the impending meltdown 
that was about to occur in our economy. 

And I was trying to recall whether President Obama — he wasn’t 
President at that time — was on that call. And I recall that he spe- 
cifically was not. That call was with Secretary of the Treasury 
Paulson in the Bush administration, the chairman of the Federal 



18 


Reserve, Chairman Bernanke, and the leadership. And we were ad- 
vised that a similar call had taken place earlier that day with 
members of the Republican conference to advise them of the dire 
straits that our economy we are in. 

And as best I recall that — as best I recall that conversation — and 
I am trying to be equal about this; this not, you know, I just want 
the record to be square about where we were at that time — it was 
Secretary Paulson, a member of the Bush administration, who lik- 
ened the condition of our country at that time to what could, ac- 
cording to him, become worse than the condition that we faced in 
the Great Depression unless we took dramatic action to address 
that. 

So my good friend from Arizona needs to understand that all of 
these things take place in an historic context, that this situation 
in which we find ourselves didn’t just all of a sudden happen one 
day when President Obama became President of the United States 
or didn’t happen one day when we passed what he characterizes as 
Obamacare. There is historical context to this economic meltdown. 

There is also historical context to the deficit in which we find 
ourselves, because I happened to be here and took one of the very 
difficult votes in 1993 or 1994 that people attribute to the Repub- 
lican majority becoming a reality in 1994, a very difficult vote for 
a number of members of our caucus, but a vote which led to, by 
the end of the Clinton administration, a surplus in our Federal 
budget projected out as far as the human eye could see. 

It took almost that whole 8-year term of the Clinton administra- 
tion to get us there. This is a process. I am confident that we are 
moving in the right direction, and we will be a lot closer at the end 
of the Obama administration, either 2 years from now or 6 years 
from now, than we were at the end of the Bush administration. 

But we need to put this in historical context, that the Clinton ad- 
ministration left the Bush administration with a serious surplus 
projected as far as out into the future as we could and that within 
6 months after the Bush administration started, we were back into 
a deficit situation. 

So we can be partisan about this. I try not to be partisan about 
our economy. To be honest with you, you know, our economy is 
something that should be above politics. Our national defense 
should be above politics or partisanship. So I just want to set the 
record straight that there are some historical facts that exist here 
in which we are operating. 

And with that, Mr. Chairman, I yield back. 

Mr. Coble. Mr. Chairman? 

Mr. Cohen. Do I hear a voice from North Carolina? Another 
voice from North Carolina? 

Mr. Coble. A brief voice. 

Mr. Cohen. Mr. Coble, you are recognized, and you are respected 
and appreciated. 

Mr. Coble. Thank you, sir. I am going to insert my oars into 
these partisan waters. 

There is nothing wrong with being partisan, by the way. But I 
think during the time that Mr. Watt referred to during the Clinton 
administration, the surplus, I believe a good part of that time there 
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was a Republican majority, at least in the House. So I think we 
need to have some credit for that as well. 

Mr. Watt. If the gentleman will yield, I am happy to give who- 
ever voted for the turnaround the credit that they deserve. My 
recollection there was not a — there were maybe two or three people 
who on your side who voted for it, but I think the turnaround oc- 
curred in a Democratic majority House 

Mr. Coble. Well, this is my time. 

Mr. Watt [continuing]. Not a Republican majority. 

Mr. Coble. Mr. Franks asked for this. Let me yield to the gen- 
tleman from Arizona for the remainder of my 5 minutes. 

Mr. Franks. Well, I thank the gentleman. And I don’t want to 
carry this much further, but there is no question that the past Ad- 
ministration has responsibility in these challenges. I was one of the 
members of my own party that did vote against some of the so- 
called solutions to those problems. 

But let me just say to you whatever the Bush administration did 
in terms of debt, the Obama administration has surpassed them 
profoundly. This Administration has done for spending what Stone- 
henge did for rocks. And let me suggest to you that when I men- 
tioned that 160 billion — $166 billion of spending deficit in 1 day 
was higher than the last totally controlled — Republican-controlled 
deficit for 1 year, that is a matter of fact. 

But in any case we just have to realize that sometimes we got 
to get back to 101 economics and realize that no matter how much 
money we have in our pockets, if there is nothing being produced 
in this country in terms of goods and services, it won’t work. And 
everything I see coming out of this Democrat majority has put a 
burden on the jobs market and has weighed down the economy in 
ways that I will suggest to you that the future will manifest in fair- 
ly dramatic terms. It already has done that. 

And I guess I would have to go ahead and take one last thought 
here, Mr. Chairman. My friend says that we shouldn’t politicize the 
defense of this country. I couldn’t agree with him more. And yet 
the last two defense authorization bills passed by this Congress has 
had major social engineering forced on the backs of our soldiers by 
this majority. So I just would suggest that that is something that 
probably he probably should have left off. 

And with that, I will yield back. 

Mr. Conyers. Could the gentleman yield? 

Mr. Franks. I would be glad to yield to the gentleman. 

Mr. Conyers. I just wondered what were those social engineer- 
ing projects that were forced upon the 

Mr. Franks. Well, this is the hate crimes legislation, the Don’t 
Ask, Don’t Tell. That should be legislation that should be voted 
separately, not when we are trying to fund the people out there 
pouring their blood out on some battlefield for all of us. 

Mr. Watt. Gentleman yield? 

Mr. Coble. Well, it is my time. I will yield very briefly, Mel, but 
I think the Chairman wants to get on with the witness, but I will 
yield. 

Mr. Watt. Well, we didn’t 

Mr. Cohen. No, I think we are all enjoying this. 
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Mr. Watt. We are just trying to finish it on a very positive note, 
my friend from North Carolina. And just to let him know that peo- 
ple who don’t ask and don’t tell of all persuasions shed their blood, 
too. So, you know, that is not social engineering. That is personal 
characteristics of people, and all of them are Americans just like 
we are. 

Mr. Franks. Mr. Chairman, could I move that we just put the 
witnesses’ statement in the record and continue this debate up 
here? That might be a quick — okay. I see that we got the Chairman 
here. I think we got a consensus here at last. 

Mr. Coble. Let me reclaim and yield back. 

Mr. Cohen. Mr. Coble, normally you are much more temperate, 
but look what you have got us into. 

Mr. Coble. Hold me harmless for that, Mr. Chairman. 

Mr. Cohen. You are. You have got many credits. 

Mr. Scott of Virginia? 

Mr. Scott. Thank you, Mr. Chairman. 

Mr. Chairman, I am a Member of the Budget Committee, and 
when I hear the other side talking about fiscal responsibility, I 
would first like to point out that there was — everybody knows we 
have a big deficit, and there was a suggestion in the Senate that 
we have a budget commission to make the tough choices that no- 
body likes to make when you are dealing with the budget. If you 
got a deficit, you have to raise taxes or cut spending, and nobody 
wants to do that. 

And we had a suggestion to have a budget commission to make 
the tough choices. It is a bipartisan idea in the Senate. When the 
President endorsed it, it came out to vote and was defeated in the 
Senate, because at least seven Republicans, co-sponsors of the bill, 
voted no. So this, you know, that is how serious this debate is. 

Now, the fact of the matter is we have a big budget deficit, but 
we would like to be precise as to what the criticism is. The criti- 
cism is that the policies we have now were instituted during the 
Bush administration. We have a deficit because of Republican poli- 
cies, and Democrats now in control haven’t cleaned it up fast 
enough. Okay. 

We haven’t cleaned it up fast enough, because we made a delib- 
erate choice that we would deal with jobs first. We didn’t want to 
increase taxes or cut spending in the middle of the worst recession 
since the Great Depression. So we will take the criticism. We 
haven’t cleaned up the mess as quickly as we should have, because 
we had another mess that we were dealing with. 

Now, the gentleman from North Carolina, Mr. Watt, talked about 
the 1993 vote where we turned around and went on a course of fis- 
cal responsibility that included PAYGO, and we fixed the budget. 
We went on a trajectory that got us to the point where in 2001 we 
had a surplus, a projected surplus sufficient to pay off the national 
debt held by the public by 2008. If we hadn’t messed up, we would 
have paid off the debt held by the public. 

And to show you what was going on. Chairman Greenspan in an- 
swering questions had to answer questions like what will happen 
when we pay off the national debt? What will happen to interest 
rates? What is going to happen to the bond market when we pay 
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off the national debt after the first tax cut? That was the last time 
you heard anybody talking about paying off the national debt. 

Now, the gentleman from Arizona says — or somebody over there 
said, “But wait. We were in control after 1995 of the Congress, so 
we deserve some credit.” Now, that is a bold statement when you 
look at the facts. 

In 1995 when they came in, they passed a budget. It had reckless 
fiscal policies in it, and President Clinton promptly vetoed it and 
would not sign the bill. He let the government get shut down rath- 
er than sign those irresponsible budgets. And as a result of his ve- 
toes and enough Democrats left over to sustain the vetoes, we went 
on course to be paying off the national debt. We would have fin- 
ished paying off the national debt by 2008. 

For someone to take credit for being there when they tried to dis- 
mantle the policies that were in effect and institute policies that 
would take us in the direction, and they want some credit, that is 
a bold idea. And do you want to know what would have happened 
if President Clinton had signed it? We found out in 2001. President 
Bush signed it, and we promptly went right into the ditch with the 
worst fiscal policy, the worst stock market, the worst job perform- 
ance since the Great Depression, for 8 consecutive years. 

Now, we are going to fix the problem. In 1993 when the bills 
passed, we passed that great budget without a single Republican 
vote in the House, not a single Republican vote in the Senate. And 
as a matter of fact, when Marjorie Margolies-Mezvinsky cast the 
218th vote to pass the bill, the Republicans started chanting, “Bye- 
bye, Marjorie,” and they used that vote to defeat her in an upcom- 
ing election. 

We are going to fix the job situation. We are going in the right 
direction. We haven’t gotten where we need to be, but we are going 
in the right direction. We passed the jobs bill without a single Re- 
publican vote in the House or the Senate. 

And then we are going to attack the deficit, and we don’t expect 
any support from the Republicans. We are going to just go and fix 
it over their objections. But to be lectured by somebody about fiscal 
responsibility with that history is a bit much for somebody on the 
Budget Committee to take. 

Now, one of the things that we passed — again, without any Re- 
publican votes — was medical health care reform. And talking about 
medical bankruptcies because of health care reform when it is fully 
implemented, there will be caps on how much money the insurance 
companies can make you pay out of pocket. And so when you reach 
the cap, all the rest is on the insurance companies. And this will 
significantly reduce the need for bankruptcy because of health care 
expenses. 

The gentleman from Georgia talked about people going bankrupt 
with medical expenses. Most of them have insurance. There are the 
co-pays and deductibles that killed them. And so with the limit on 
out-of-pocket expenses and no caps on insurance companies having 
a cap on how much they are going to spend a year or how much 
they are going to spend on a lifetime, people will be able to have 
their health care needs addressed without having to resort to bank- 
ruptcy. It will take a couple of years to fully implement it, but that 
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is what we did — again, without a single Republican vote on final 
passage of that bill. 

Thank you, Mr. Chairman. We just thought we would get all the 
facts on the table so that we can talk about fiscal responsibility and 
health care. 

Mr. Cohen. Ms. Chu? 

Ms. Chu. Mr. Chair, I would like to yield my time to the distin- 
guished Chair of our entire Judiciary Committee, Mr. Conyers. 

Mr. Conyers. Thank you very much. 

I want to hear the witnesses, believe it or not. But this is a pret- 
ty interesting conversation going on, you have to admit, because 
there is really wonderful recall on the part of Bobby Scott and Mel 
Watt about the history of how we got to where we are. 

But Trent Franks happens to be a friend of mine. The fact that 
we have differences in some approaches doesn’t bother me a bit. 
But for a person who has had so many surgeries in his own per- 
sonal life, it is difficult for me to understand why he would resist 
health care reform with such fervor. 

Those surgeries were probably pretty expensive, and we have 50 
million people in America that don’t have a dime’s worth of insur- 
ance right now. And for him to say and to talk in a derogatory 
manner about health care reform being Obamacare — I never mind 
him using that phrase, because it is to Obama’s credit that he got 
this bill through. 

It took a year-and-a-half to finally get through a very modest set 
of measures that brought health care to 31 million people that 
weren’t qualified. It ended pre-existing conditions as an excuse to 
kick people off of insurance. And so, as modest as it was, he called 
it socialized approaches. That is a veiled way of saying it is social- 
ized medicine. 

Mr. Franks. Correct. 

Mr. Conyers. And the whole idea strikes me as inappropriate for 
someone who, not by choice, was required to go through so much 
medical attention himself. It really leaves us something to talk 
about, and I would be pleased to yield to the gentleman, if he 
would like me to. 

Mr. Franks. Well, Mr. Chairman, I will be really brief, because 
I appreciate your intent and your heart, and I know that our dis- 
agreement here is based not on any sort of humanitarian founda- 
tion, but on a genuine conviction that the strategies to pursue the 
desired end are different. 

I truly believe — and I really didn’t mean to get personalized in 
this situation — that if I had been born under a socialized medicine 
era, that I simply would not have gotten the level of care that I 
got, because if there is anything that one might say — I mean, his- 
tory has borne out. I think Bastiat said it best. He said, “Govern- 
ment is that great fiction through which everyone endeavors to live 
at the expense of everyone else.” 

And in the final analysis, over time nothing has dragged more 
people — poor people — out of poverty, nothing has given more chil- 
dren born with deformities like myself or others, nothing has done 
more for those who needed it — needed help — more effectively over 
a sustained period of time than free people pursuing their dreams, 
whether it is as a doctor or whatever it might be, so they are able 
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to provide these kinds of services in the most effective, efficient 
manner. 

And somehow we just think that it all appears magically by sim- 
ply saying, “Well, the government will pay for it.” We don’t realize 
that when the government gets in the middle of all this, it actually 
retards the situation, actually hurts the situation. 

If I had been born in the Soviet Union — it wasn’t that people 
aren’t smart over there. It is that their system’s no damn good. 
And unfortunately, if I had been born there, I wouldn’t be able to 
speak here at this Committee. And so I first of all thank God for 
the chance to do that, but I will say to you that I am convinced 
with all of my heart that my motivation here for free enterprise is 
so people like me can be born and have the kind of care that they 
need, and I don’t think socialized medicine will deliver. It never 
has. 

Mr. Conyers. Well, thank you very much for that statement, be- 
cause I know it is heartfelt. Trent, in the Soviet Union they have 
a communist system of government, not a socialist system of gov- 
ernment. They are two quite different things. 

Mr. Franks. [Off mike.] 

Mr. Conyers. Of course, there is a difference. And you still per- 
sist in describing the health care reform bill that was passed by a 
majority of the House and the Senate as a socialist system. What 
is socialized medicine about allowing more people on Medicaid by 
raising the ceiling eligibility? What is socialist about that? 

Mr. Franks. [Off mike.] 

Mr. Conyers. Of course, I do. 

Mr. Franks. Mr. Chairman, the difference in — ^you know, I guess 
socialism is sort of socialism on a retail basis, and communism is 
socialism on wholesale basis. But the reality is that when you put 
government in control, where government is in control of the mech- 
anisms for delivery, you inevitably create a socialist environment. 
And it just doesn’t work. 

I mean, it is true that free enterprise is sometimes the unequal 
distribution of wealth. That is true. But socialism is always the 
equal distribution, ultimately, of poverty. It always ends in that di- 
rection. And I don’t think we realize that unless the system incents 
productivity, in the final analysis there is nothing there for anyone. 

And it is hard to express it in terms that sound, you know, hu- 
manitarian, but that is what I want to do. I think, for instance, I 
think all of us have a right to run for office here. But not all of 
us have a right to call on the government to make sure that we 
win. All of us have a right to have access to our courts, but not 
all of us have a right to say to the government, “You must make 
sure that I win my case.” 

Equal opportunity and equal outcomes are different. And I just 
think that if there is anything that has taught us it is, I mean, the 
highway of history is littered with the wreckage of socialism. And 
I don’t know why we have to continue to learn this lesson. And yes, 
I do think Obamacare moves us precipitously and dramatically in 
that direction. 

And so with that, I don’t want to — you know, I state all of this 
respectfully to the Chairman and yield back. 

Mr. Conyers. Of course, Trent. Thank you very much. 
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Well, perhaps you may be right. Let me ask you. Who runs Social 
Security in this country? Who runs Social Security in this country? 

Mr. Franks. Mr. Chairman, I think you make a good example. 
I think if we had a long time ago created a system where it said 
to people, “You must put a certain amount of your money into the 
mechanism of your choice,” and we require that as a referee, we 
could have done that. But instead, government took it over, and 
now it is going to hell in a hand basket. So you make my point for 
me. 

Mr. Conyers. I see. Okay. Let me ask you this. Who runs Medi- 
care in this country? 

Mr. Franks. Well, I just would repeat my last statement. 

Mr. Conyers. All right. Then finally, Mr. Chairman, my friend 
Trent said that the majority of people in this country do not like 
the health care reform bill that was passed. And I am passing over 
to you a article — I think this is from the New York Times. 

Mr. Franks. Where is this from? 

Mr. Conyers. Associated Press — in which it says, “Support for 
health care bill hits new high. More now support plan than oppose 
it.” And I would pass it to my dear friend for his scrutiny and fur- 
ther discussion on it at another time. 

Mr. Franks. Well, Mr. Chairman, I would just leave you with 
this. Not that the poll should be our deciding conclusion here, but 
the ones I have seen show in excess of 50 percent of the American 
people want to fully repeal the plan. So, and 

Mr. Conyers. Do you have any citation for that, sir? 

Mr. Franks. Could we try to find that for you? 

Mr. Conyers. I would like you to. 

Mr. Franks. I will try to do that. I think I saw it just recently. 

Mr. Conyers. All right. Thank you. 

Mr. Franks. Thank you. 

Mr. Conyers. And I want to thank the Chairman for his indul- 
gence. 

Mr. Cohen. I want to thank everybody for their input. It has 
been quite enlightening. I am a little confused, though, because Mr. 
Franks, who I respect, and I suspect knows a lot about socialism 
and communism, said communism is wholesale and socialism is re- 
tail. And my mother always told me to buy wholesale. So, you 
know, but I am confused. 

And I would like to conclude this, if I could. It is my prerogative 
as Chairman to quote the former speechwriter of President George 
Bush, David Frum, who said on his Web site that the Republican 
Party’s decision to uniformly oppose health care reform backfired. 
“We went for all the marbles. We ended with none. It was the Re- 
publican Party that made the big mistake,” he argued, “by losing 
its grand bet that uniform opposition to Obamacare could prevent 
the measure from becoming law.” 

He said it is hard to exaggerate the magnitude of the disaster. 
He wrote while Republicans may win a short-term benefit, add 
more seats in Congress in November, he argued, “they will get lit- 
tle compensation for the enactment of a liberal — little compensa- 
tion for the enactment of a liberal policy objective that could last 
generations and will be difficult, if not impossible, to repeal.” 

So we will see if Mr. Frum is correct. 
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With that said, I would like to ask unanimous consent to include 
in the record an article in the Yale Journal of Health Policy Law 
and Ethics titled “Managing Medical Bills on the Brink of Bank- 
ruptcy.” Without objection, it will be done. 

[The information referred to follows:] 


Articles 

Managing Medical Bills on the Brink of Bankruptcy 

Melissa B. Jacoby & Mirya HolmaiT 


T. Introduction 240 

IL Backgrottnd and Methodology 244 

A. Mi\NAGING 0LTT-0F-P0CKETLL\BILITY 244 

1. In General 244 

2. Measureng Medicae Burdens oe Bankruptcy Filers 257 

B. DA'IA for 'I'HK CURRFN'I S'I'UDV 262 

TIT. Analysis .and Findings 265 

rv. Discussion 286 

V. CONCT.IISION 288 


This Article is forthcomw^ in the Summer issue of the Yale Journal of Health Policy, Law, and 
Ethics, and maybe cited as 10 Yale J. Health Pol’ Y L. & Ethics 239 (2010). 

* Jacoby is the George R. Ward Professor of Law at the University of North Carolina at Chapel 
Hill School of Law and Visiting Professor of Law at Brooklyn Law School (2009-2010). Holman is 
an Assistant Proicssor of Political Science at Florida Atlantic University. For helpful comments on 
prior drafts, thanks to Scott Baker, Frederic Bloom, A1 Brophy, Elizabeth Gibson, Mark Hall, Jim 
Hawkins, Jill Horwdtz, Edward danger, Timothy Jost, Joan Krause, Kimberly Krawdcc, Robert 
Lawless, Bill Marshall, Cliristopher Robertson, Mark Riikavina, Richard Saver, Sitlney Watson, 
and those who offered feedback at workshops, panel discussions, and colloquia at American 
University Washington College of T-aw, Brooklyn T.aw School, Duke University T.aw School, 
Georgia State College of T,aw, UNC School of T^w, and tlie Petiie-Floin Center' at Harvard T.aw 
School. Hianks to UNC for tinancial support of this project, to Tram Rattanavong, John 
Fitzpatrick, T.ouis Massard, Jabeen Ahmad, and Rachel T.errier for research assistance, and to Nick 
Sexton, Julie Kimbrough, and Dean Smith for library' assistance. This paper analyzes data from the 
2007 Consumer Bankiuptcy Project (“2007 CBP”). The piincipal investigators of the 2007 CBP £u e 
David Hiimnelstein, Melissa Jacoby, Robert Lawless, Angela Littwin, Katlierine Porter, Jol'ui 
Pottow, Teresa Sullivan, Deborali lliome, Elizabeth Warren, and Steflie WooUiandler. llie 2007 
CBP received external funding from the Robert Wood Jolu:^ii Foundation, the AARP, and the 
Federal Deposit Insurance Corporation (FDIC). None of tire funders or otlier prhicipal investigators 
is responsible for tire analysis reported here. 
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Medical men who frequently go to law to recover fees generally lose more in 
the end tlian they gain; not only because such attempts to recover often prove 
fruitless, but because they excite prejudice and make iirflucirtial cncnrics. 

DyVNiEL Webster Cathell, The Physiclvn Himself from GRyDETATioN to 
Old Age 292 (1925). 


I. Introduction 

In the vast majority of health care interactions, patients in the United States- 
regardless of their insurance status-bear some direct financial liability' to medical 
providers.’ Whether they are not-for-profit hospitals or for-profit small 
businesses, health care providers cannot be indifferent to the collcetion of these 
obligations. Consultants in medical practice management have developed and 
marketed extensive advice for structuring all aspects of providers’ interactions 
with patients to mimic commercial transactions in other retail service contexts." 
This advice, if successful, shields providers from the public scrutiny of after-the- 
fact debt collection through lawsuits and licns.’^ 

Medical practice management affects the study of the financial burden 
imposed by health care. In recent years, lawmakers and scholars have debated the 
role of medical problems in fueling personal bankruptcy filings. Some scholars 
measure medical-related bankniptcy using survey tcclmiques. Skeptics of survey- 
based findings often cite studies of bankniptcy court records tliat yield more 
conservative estimates. Court record studies look for evidence of claims by' 
creditors with medical identities in the documents that bankruptcy filers submit 
to the court. 

A clash over these methods arose directly prior to the passage of the 


1 . See infra Part TT.A. 

2. See, e.g.^ Atma Wilde Matthews, Beyond Co-Pay: Stitprise Bills af. the Doclor’s; To Ensure 
They CeL Paid, Doctors Seek Entire Bill for Patient Share Upfront^ Watj. St. J., Aug. 5, 2009, at 
D1 (citing a doctor reporting tliat office staff had to bain patients to see doctor visits like a trip to 
Wahnart — “pay before leaving”). 

3. f or scrutiny of tliat debt collection, see, for example, Mark A. Hall & Carl E. Schneider, 
Patients as Consumers: Courts, Contracts, and the New Medical Marketplace , 106 MiCII. L. Rev. 
643 (2007); George A. Nation, ill. Obscene Contracts: The Doctrine of Unconscionability and 
Hospital Billing of the Uninsured. 94 Ky. L. J. 101 (2005). 
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Bankruptcy Abuse Prevention and Consumer Protection Act of 2005.'' This bill 
was the most significant set of amendments to the Bankmptcv' Code in a 
generation and substantially restricted debt relief for individual filers. Lawmakers 
who opposed the bankruptcy bill cited a 2005 study by Himmelstem, Thome, 
Warren, and Woolhandlcr finding that approximately half of bankmptcics were 
medical-related .^ Supporters of the bankmptcy' bill countered with a court record 
analysis conducted within the Department of Justice (DOJ). According to the 
DOJ analysis, over half of the sample (54%) had no medical debt at all, the 
average medical debt among those with any such debt was under $5,000, and 
medical debt comprised only 5.5% of the total imseeured debt of the sample." 
More recently, debates about health care finance intensified public interest in tlie 
financial impact of medical bills and these methodological disputes. In the 
summer of 2009, JTimmelstein et al. reported that 62% of personal bankruptcies 
could be constnied as medical-related.^ President Obama used medical 
bankmptcy rates as a rationale for hcaltli care reform.* Lawmakers held hearings 
on whether the current healtli care system is bankmpting American families. At 
one such heanng in July 2009, Representative John Conyers cited the 


4. Bankruptcy Abuse Prevention and Consumer Protection Act of 2005, Pub. L. No. 109-8, 
119Stat. 23 (2005). 

5. See infra Part n.A.2. 

6. See infra p. 265, tbl. 1 . 

7. David U. Himmelstem, Deborah Thome, Elizabetli Warren & Steffie Woolhandler, Medical 
Banhnptcy in the United States, 2007: Results of a National Study, 122 Am. .T. Med. 741, 742 
(2009). 

8. President Obama cited the Hinunelstein sliuty during Iris campaign and has conlinned lo 

reference the connection belvveen medical bills and bankruplcy in statements to Congress. See 
Barack Qb.ama and .Toe Bidek’s Plan To Lower He.alth C.\re Costs .and Ensure 
Aetordable, Accessible HE.ALTH Coverage FOR All 1, 1 (2008), hllp://wvvw.barackubama.com/ 
pdf/issues/HealthCareFullPlan.pdf (“Over' half of all personal bankruptcies today are caused by 
medical bills.”). In an address to a joint session of Congress in early 2009, the President stated that 
“the emshing cost of healtli care ... is a cost that now causes a bankmptcy in America every thirty 
seconds.” President Barack Obama, Address to Joint Session of Corrgress (Feb. 24, 2009), 
available al httir;//w\vv\'.whitehouse.gov/the_pressofJice/iemarks-of-president-barack-obarrra- 
address-to-joint-session-of-congress. “hi a letter to Democratic Senate leaders . . . the President 
said: ‘Health-care refomi is not a luxury. . . . ISJpiraling piemiums and out-of-pocket expenses are 
puslring [familiesj nito bankruptcy and forcing tlieni to go witliout the checkups and prescriptions 
they need.”’ Catlierine Amst, Study Links Medical Costs and Fersonal Bankmptcy, BLOOMBERG 
BusinessWeek, June 4, 2009, http://\\Avvv.businessweek.com/bwdaily/ 

dnflasli/content/jun2009/db2009064_666715.htm. 
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Himmelstein study as evidence tliat health care refomi was urgently needed.^ But 
a scholar from the American Enterprise Institute countered b}' citing the earlier 
DOJ court record analysis and its more modest assessment of the role of medical 
debt m bankruptcy.''^ 

Here, we provide the first attempt to reconcile these competing methods of 
measuring medical burden, applying both the survey method and court record 
method to the same set of filers in a single dataset. Our dataset, the 2007 
Consumer Bankruptcy Project (“2007 CBP”), is a nationally representative 
sample of people who filed for bankmptcy in early 2007. This dataset consists of 
hundreds of variables from court records, questionnaires, and telephone 
interviews. Tt was compiled by professors of law, medicine, and sociology at 
seven major research universities, including one of the authors of this Article. 

Tlie court record medical debt in oiu sample is patterned very' consistently 
with die earlier DOJ sample. Someone who used the DOJ analysis to suggest that 
medical bills were not a problem in bankruptcy presmnably would be nearly as 
happy to cite the court record analysis of our dataset. 

However, when we compare tlie court record method and survey method as 
applied to tlie same dataset, court records routinely reflect smaller or even zero 
medical obligations for filers who report out-of-pocket expenses on tlie 
questionnaire. Indeed, one out of four respondents who explicitly reported 
medical bills as a reason for filing for bankruptcy has court records with zero 
identifiable medical debt. 

After explonng several theories for these discrepancies, we observe that the 
deviations are quite consistent with filers' medical bill management. In other 
words, due to credit use, the court record method is incapable of capturing some 
of the most significant medical obligations incurred before bankmptcy. For 
example, respondents who reported significant out-of-pocket expenses, but had 
little or no detectable medical debt in their court records, reported credit card and 
mortgage use for medical bills at significantly higher rates than other 
respondents." Respondents who specifically cited medical bills as a reason for 
filing for bankmptcy mortgaged their homes to pay medical bills at nearly four 


9. See \4edical Debt: Is Our Healthcare System Bankrupting Americans: Hearing Before the 

Subcomm. on Commercial and Administrath-e Law of the H. Comm, on the Jtidiciaty. llltliCong. 
4 (July 28, 2009) (opening statement of Rep. John Conyers, Jr.), available at 

http://judiciary.house.gOv/hearings/pdf/Conyers090728.pdf. 

10. See id. at 10 (written testimony of Apmna Matliur, Research f'ellow', American Enterprise 
Institute), available at http://judiciary.house.gov/hearings/pdf/MatLiur090728.pdf 

11. See infm p. 276, lig.4. 
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times the frequency of other filers.'* They also were more than a third more likely 
than other filers to use credit cards for medical bills. These mortgages and 
credit card bills are invisible in the court record method because they bear no 
sign of medical identity. Thus, the court record method, by itself, produces an 
estimate of medical burden that is not merely more conservative across the board, 
but skewed. 

The distortion m the court record method does not seem to apply to all 
demographic groups uniformly, probably due to factors we cannot directly 
measure, such as access to credit and access to health care. Thus, interesting 
patterns emerge when we disaggregate our national sample on die basis of age, 
race, sex, and housing tenure. Court records make some filers appear as if they 
had meurred distinctively high medical debt because they were less likely to use 
credit cards or mortgages for medical bills. For similar reasons, other groups of 
filers have quite similar medical debts in the court records even though they 
incurred very' different amoimts of medical obligation prior to filing. Again, 
significant variations in medical debt management alter the picture the court 
records provide. 

Hie findings reveal the problems with relying exclusively on court records 
to measure die financial impact of medical care. Tliey also provide another 
perspective on the financial end of medical practice widi which this article began. 
As previously noted, non-legal writings advise how medical providers should 
manage the risk of transacting with patients, in part because these writers have 
long feared that patients will put doctors at die bottom of die priority' list of bills 
to pay.’'* The respondents in the current study often were facing financial 
difficulties when diey sought medical care.'" Yet, by the time they filed for 
bankruptcy', respondents had considerably reduced providers’ direct financial 
exposure. This suggests that even patients with modest incomes and high debt-to- 
inconie ratios feel a sense of responsibility to their doctors. Alternatively, they 
are responding to providers’ encouragements to reduce their direct liability. 


1 2. See inji'a p. 274, tig. 3. 

13. Id. 

14. See , e .^.„ Dantkt, WEBSTER Cathetj,, Ttte Phystctan Htmsri.f from Graduation to Ot.d 
Agf, 292 (1 925). See also souiTes cited injin Part TV. 

15. In telephone intei\iews witli a large subset of respondents in oui‘ sample, 44% reported 
that tliey had seriously struggled financially for more tlian two years before filing for bankruptcy. 
An additional 27% reported serious struggling for more tlian one year. We do not have this 
infonnation for all respondents in the sample, but die telephone survey subsample is not 
significantly different from die whole regarding variables such as filing status, chapter, total assets, 
total debts, priority debts, monthly income, and home value. See infm text accompanying note 100. 


243 



30 


YALE JOURNAL OF HEALTH POLICY, LAW, AND ETHICS X:2 (2010) 

Tliis Article proceeds with the following Parts. Part II. A offers background 
on out-of-pocket medical bills and medical practice management advice. It then 
contextualizes our study by reviewing the methodological and political dispute 
over measunng medical burden among bankruptcy filers. Part II. B describes our 
dataset, giving special attention to the new questions and variables that enabled 
tills study. Part III reports our findings. Part IV higlilights some implications of 
our study' for understanding the burden of health care spending on families and 
medical practice management. 

II. Background AND Methodology 

A. Managing Oul-of-Pockel Liability 


1. In General 

For many reasons, today’s health care finance system expressly imposes 
cost-sharing and direct patient liability on patients who are covered by health 
insurance.''’ According to Tlie Coker Group, a health care industry consultant 
fimi, 90% of patients owe money directly at the time of sendee.' ’ Furthemiore, 


16. See generally Paul D. Ginsburg, Robert W'ood Johnson Found., High and Rising 
Health Care Costs: Demystifying U.S. Health Care Spending 19 (2008), available at 
http:/A\'\\'w.rwjf.org/files/rese£irch/101508.policysynthesis.costdrivers.rpt.pdf (discussing consumer 
financial exposure as a method of controlling health care spending on low-value new teclmologies, 
assuming consumers have sufficient information); Jonathan Gruber, Kaiser Fam. Found., The 
Role of Consumer Copayments for Health Care: Lessons from the RAND Health 
Insluakce ExperiN'IENT and Beyond 1 (2006) (describing cost-sharing and reporting impact on 
utilization and health outcomes); Me,lill\n, 2008 Milliman Medical Index 9 (2008) (of the 
“$15,609 total mexlical cost for a family of four imdera PPO ... the employee pays about $6,167,” 
$2,675 of which is paid in cost-sharing at time of service); McKinsey & Company, Why Ameiicans 
Pay A'lore for Health Cam, McKinsey Q., Dec. 2008, at 9 (noting that the “average” health care 
consumer pays 12% of the total cost directly out-of-pocket, in addition to 25% of tlie premium 
cost); Kaiser Fam. Found.. Snapshots: Health Care Costs: Distribution of Out-of-h’oeket Spending 
for Health Cam Services, May 2006, http:/Av'W'w.ktf.oig/insurance/snapshot/chcm050206oth.cfm 
(noting that the average share paid out-of-pocket by' non-elderly jieople with piivate insurance and 
any health spending in 200.5 was .54%); Ann Kjos, New Pios[jects for Payment Card Application in 
Healtli Cate, Federal Reserve Bank Pliiladelphia Payment Cards Center Discussion Paper' 1 (Nov. 
2008), available at http://w'w'w.phil.frb.org/payanent-cards-center/publications/discussion- 
papers/2008/ D20U8NoveinberHealthCareCardApplication.pdf (“[OJut-of-pocket expenditures, 
which consumers pay directly to medical service providers, are not insignificant and are expected 
to grow from tire current level of about $269 billion.”). 

17. The Coker Group, Maximizing Billing and Collegrons in the Medical Pr.actice 41 
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obligations to be collected directly from patients represent, on average, 15-20% 
of a medical provider’s receivables.’* At least prior to the enactment of health 
care finance reform, the Centers for Medicare and Medicaid Services predicted 
continued increases in patient out-of-pocket payments.’” In an analysis of a 
recent Medical Expenditure Panel Survey, the authors reported that a fifth of 
privately insured non-elderly families had out-of-pocket obligations exceeding 
5% of their incomes."” 

As an interesting sign of the times regarding direct medical obligations, a 
few years ago a bank started issuing a “Healthcare Visa Gift Card.”"’ The 
website for tlie Visa card lists a variety of occasions for which such a gift might 
be appropriate.”” Although new card orders are no longer being taken, the vendor 
of the cards called them a “hot new Chnstmas gift.”"^ Gift-givers could get the 
card in amoimts ranging from $25 to $5,000, and using the card would be fcc- 
frcc for the recipient for eight months, after which the recipient would pay a 
monthly maintenance fee of $1.50.”'* Existing cards may be used for health club 
membership and totally elective surgery' as well as for dental care and co-pays at 
doctors’ offices.”^ 

Certainly many people with modest out-of-pocket obligations or higher 


(2007). 

18. Mitch Patridge & Doug Dfim', Conipassiomte Patient Financing Can Cutv a Hospital’s 
Financial Ills, 32 J. Health Care Fin. 168, 171 (2006); Richard Ilaugh, Financial Aid: Ftorn 
Direct Debits to New Loans, Patients Get New Ways To Pay Off Hospital Bilb, IIosp. & Health 
Networks, Nov. 2006, at 18, Patridge and Ban\' note that these receivables represent only 2-5% of 
net revenue due to insufficient collection practices. See. Patridge & Bany, supra. 

19. See Christopher J. Truffer cl al.. Health Spending Projections Through 2019: The. 
Rece.ssion’s Impact Continues, 29 He.MTH Aff. 522, 526 (2010) (noling a 4.8% average annual 
percentage growth for out-of-pocket payments over (he projeclion period 2009-2019). 

20. See Grliber, supra, note 16, al 11. This excludes insurance premiums. See, e.g., DideM 
Bernard & Jessica B.anthin, Med. Expenditure Panel. Sltcv., Family-Level Expenditltres on 
HeAT.TH C ARE AND TnSI.tRANCR PRER'fn.TK'fS AMONG THE U.S. NoNE.IDRRT.Y POPt.iT. ALTON, 2004, 1 4, 1 5 
(2007) (detiniTig tenns used in MEPS surveys). 

21. See Givewell coin, Wlieie To Use Tt, http://vk^w.givewell.coin/w]ieie-to-use (last visited 
Apr. 1 , 20 1 0) (“Promote liappiness, give a Healthcare Visa Gift Car d”) 

22. See Givewell.coin, Occasions To Give, lit^i://\\'ww.givewell.com/occasions-to-give (last 
visited Apr. 1,2010). 

23. Medical Gift Cards Trendy, HEALTH CARE COLLECTOR (Aspen Publishers, New York, 
N.Y.), Feb. 2008, atll. 

24. See Givewell.coin, How It Works, http://wvk^’.givewell.com/lio\v-it-works/ (last visited 
April 2, 2010). 

25. Id. 
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incomes pay iiTunediately and without serious consequence. But contemporar\' 
studies continue to report that cost-sharing results in delinquent medical debt 
with some prevalence,"^ even for routine care."^ Nationally representative studies 
estimate that tens of millions of households have accrued medical debt and/or 
have problems paying medical bills."* Concerns about medical debt arc 
longstanding and have transcended the evolution of health care finance.^'’ 


26. Matiy published papers and unpublished online jx)licy briefs make tliis point. For recent 
examples, see Andrew Cohen & Carot. Pryor, In Debt Rut Not Indifferent: Chapter 58 and 
' ifiE Access Project’s Medical Debt Resolution Program (2008), available at 
http://\\A\Tv.accessproject.org/adobe/lnDebtButNotlndilYerent.pdf; SIDNEY D. WATSON ET al., 
Liv’ing in the Red: Medical Debt and Housing Security in Missoltu (2007), available at 
http:/A^A^Tv,accessproject,o^g/adobe/livillg_m_tl^e_^ed.pdf; Cathy Schoen et al., How Many Are 
Underinsured? Trends Among U.S. Adults, 2003 and 2007,, 27 tlEALTII Aef. w298, \v 304 tbl.4 
(2008) (reporting tliat increasingly signillcant proportions of insured population pay out-of-pocket), 

27. e.g., Paul Fronstin & Sar,a R. Collins, E.vu’loyee Benefii Research Inst,, 

Findings from the 2007 EBRI/Commonwealth Fund Consumerism in Health Survey 9-iO 
(2008); William Lotlero ei al.. Losing Ground: Eroding Health Insurance Coverage 
Leaves Kansas Farmers vviih Medical Debi 10 (2006), available at 

http:/A\Y\Tv,accessproject,org/adob^losing_ground.pdf (nearly 60% with medical debt reported 
ow’ing money for routine care); JessiCva S. Banthin, Peter Cimningham & Didem M. Bernard, 
Financial Burden of Health Care, 2001-2004, 21 Health Aff. 188 (2008) (studying out-of-pocket 
obligations plus premium costs across population): Peter J. Cunningham, Carolyn Miller & 
Alwyoi Cassil, Living on the Edge: Health Care Expenses Strain Family Budgets 3 (Ctr. for 
Studying Health Sys. Change, Res. Brief No. 10, 2008), available at 

http:/A\Y\Tv,hschange.coni/CONTENT/1034/1034.pdf (ejq>laining how’ trouble paying medical bills 
can result from non-cataslrophic expenses). 

28. In a Commonwealth Fimd study, 72 million '‘working age” people and an additional 7 
million over 65 had accrued medical debt and/or problems paying medical bills, an increase over 
earlier studies. See Sara R. Collins ET AL., Losing Ctrolind: How the Loss of Adequate 
Health Insurance Is Burdening Wording Families: Fintdings fromthe ComN'Ionwe.mth Fund 
Btf.nntat, Hf.at.th iNsm.ANCF, SURYTtYS, 2001-2007, vii (Commonwealth Fund Issue Brief, 2008), 
available al httJ7://www^comlllonwealthfund.org/Co^tellt/Publicatiol1s/Fund-ReporLs/2008/Aug/ 
T.osing-Giound— How-tlie-T.oss-of-Adeqiiate-Health-TtisuTance-Is-Burdening-Working-Families— 
821 2-Fmding.aspx; see also Schoen et al., supra note 26 (rejxuting 16% were contacted by debt 
collectors about medical bills). In anothei' study, 57 million people in 2007 (14 million more tlian in 
2003) w^eie in households with houble paying medical bills. Peter J. Cunningham, Trade-Offs 
Getting Toucher: Problems Paying Medical Bills Increase for U.S. Faliilies 2003-2007, 1 
(Center for Studying HealtLi Sys. Change, Tracking Rep, No. 21, 2008), available at 
http://www.hschaiige.coni/CON'i'ENT/1017/1017.pdf. 

29. See, e.g., Jonathan Colui, This Won’t Hurt a Bit: Health Care Reform for Dummies, NEW 
Republic, Feb. 18, 2009, at 18 (reporting on the Committee on tlie Costs of Medical Care from tlie 
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Health policy researchers and patient advocates have articulated specific 
woiries about how medical debt affects patients and their families. Prominent 
examples of such w'oiries include the following: patients may self-ration 
medically necessary' care and drugs;^” medical providers may deny non- 
cmcrgcncy carc;’‘ patients may self-ration important «o«-mcdieal expenses;^' 
providers or their designees may engage in harsh fomial debt collection 
activity;^^ patients may experience adverse psychological consequences from fear 
about medical debt that in turn may aggravate health conditions;^^* certain 
demographic groups may be disproportionately impacted by cost-related or debt- 
related aeeess problems;^'' and patients may experience pressures to eonvert 


1930s and tlie concern tliat medical bills destabilize household iinances); Editorial, Most People 
Need No Aid To Pay die Doctor's Bili. SATURDAY E\t:ning POST, Jan. 10, 1953, at 10, 12 (arguing 
that U.S. News story was an oveixeaction to data from academic study); Special Report; Doctor 
Bills Pile Up: How Can Pamilies Pay?, U.S. News & WORLD Rep., Oct. 17, 1952, at 65-70 
(reporting on academic study finding that one in five families had outstanding medical debt), 

30. This point is frequently made. For a few recent entries to the literature, see, for example, 
Peter J, Cui^.nlngham & Laurie E. Felland, Falling Behind: Americans' Access to Medical 
Care DETERiORAiES, 2003-2007, 2 (Center for Studying Healtli Sys, Change, Tracking Rep, No. 
19, 2008), available at http:/A\'ww.hschange.com/CONTENT/993/993,pdf (noting cost was ''most 
frequently cited — and growing — obstacle to care’'); Cathy Schoen et al., In Chronic Condition: 
Experiences of Patients with Complex Health Care Needs, in Eight CoimtHes, 2008, 28 Health 
Aft, wl, w’5 (2008) (discussing cost-related deterrence of treatment, particularly among U.S. 
patients); Robert W. Seifert & Mark Riikavina, Bankruptcy Is the Tip of a Medical-Debt Icebetg, 
25 Health Aff. \v89, w90 (2006). 

31. See. e.g., Ctjnn'INGHANI, supra note 28, at 3 ('In 2007, about 10 percent of people with 
medical bill problems reported being denied care by medical providers dircclly as a result of their 
medical bill problems.”). 

32. See. e.g., Cunningham el al., supra note 27, al 4-5 (discussing families who are late on 
mortgages and cut down other expenses due to medical bill problems); id. al 8 (discussing choice 
between medical bills and keeping children housed and led); Robert W. Seifert, Home Sick: How 
Medical Debt. Undermines Housing Seciirily, 51 St. T.OTJTS U. L.J. 325 (2007). 

33. See generally Melissa B. Jacoby & Klizabetii Wairen, Beyond Hospital Misbehavior: An 
Ahemative Account of Medical-Related Financial Distress, 100 Nw. U. T.. Rf,v. 535 (2006) 
(docunieiiting concerns of patient advocates). 

34. See, e.g., Carot, Pryor, Andrew Cohen & Jeffrey Prottas, The Jt.t.uston of 
Coverage 9 (2007), available at http;/Av^^'.accessproject.org/adobe/tlie_Lllusioii_of_courage.pdf; 
Wilhelmine Miller, Elizabeth Richardson Vidgor & Willard O. Maiming, Covering the Uninsured: 
What Is It Worth?, HEALTH Apt. W4-157, W4-162 (Web Exclusive Mar. 2004) C'i'he social stigma 
and psychological stresses of medical indigency, health care debt, and bill collection efforts are 
themselves burdensome.”). 

35. See, e.g., ELIZABETH M. PaTCIIIAS & JLJDITII WaXMAN, WOMEN AND HEALTH COVERAGE: 
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medical debt into tliird-part>' credit that could substantially increase the size of 
those bills and other consequences.^* 

The world looks different from the perspective of the medical practice 
management field. As the following paragraphs will illustrate, writers in this field 
foeus on protecting health care providers, rather than patients, from impaid debt. 
While scholars from many disciplines continue to debate whether medical care 
should be treated as an ordinary commodity,^’ those on the front lines of practical 


Thr Affordartt.tty Gap 5-6 (CoTnnionwealth Fund Issue Riief, 2007), ayailahle a! 
http://\\A\Av.nwlc.org/pdt7N WLCComiiionwealtliHealtlilnsuraiicelssueBrieQ007.pdf (reporting on 
medical debt among people witli health insurance). 

36, See, e.g., SARA COLLIKS ET AL., lllE COIMOm^TiALTII FUND, TlIE AFFORDADKITY CRISIS IN 

Health Care: Findings from the Conimonwealtii Fund Biennial Health Insluance Survey 
32 (2004), available at http://\\'ww.commonwealthfund.org/usr_<ioc/collins_biennial2003_723.pdf 
(one in five medical debtors had large credit card debt or home mortgage to pay medical bills); 
Demos & Ctr. for Responsible Learning, The Plastic Safety Net': The Reality Behind Debt 
IN America 56-57 (2005), available at http:/M\\'w'.demos.org/pubs/PSN_low,pdf (reporting tliat 
medical bills contributed to credit card debt for 29% of low and middle income households); Nat'l 
CoNSu.viER Law Ctr,, Unhealthy Pursuits: How the Sick and Vulnerable Are Harnied by 
Abusive Medical Collection Tactics, 36 (2005), available at 

http://w'ww,consumerlaw,org/news/content/medicaldebt.pdf (suggesting that providers have 
encouraged patients to take on high-cost credit for bills); Cindy Zeldin & Mark Rukavina, 
Borrow^ing to Stay Healthy: How Credit Card Debt Is Related to Medical Expenses 
(2007), available at http://w'w^'.demos.org/pubs/healtliy web.pdf; Cunningham et al,, supta note 
27 (giving examples of credit card, mortgages, and personal loan use for medical bills); Brian Grow 
& Robert Berner, Fresh Paw for the Unimtired: As Doctors ard Hospitals Turn to GE. Citigroup, 
and Smaller Rivals To Finance Patient Care, the Sick Pay Much More , Bus. Wk., Dec. 3, 2007, al 
34 (reporting on loan arranging for bills of patients who were unaware of the Ihird-parly 
arrangement); USA Today/Kaiser Family Foundalion/Harvard School of Public Health, Health 
Care Costs Survey, Summary and Charlpack, Chart 3 (Aug. 2005), available at 
hllp://www. kir.org/newsmedia/uploatl/7371 .pdT (reporting that 8% borrowed money or got second 
moTtgages because of problems wnth paying medical bills). Tii a recent tracking survey, about one in 
ten respondents witli problems paying medical bills rejxnted that their providei s suggested that they 
take out loans to meet their health care obligations. Cunningham, supra note 28. Two national 
publications recently cited Senator Grassley’s conceni that medical providers are “cozying up to 
banks, debt buyer s, and credit caid companies over patients' medical bills.” Gi ow & Renieii supra. 
at 34 (quotuig a statement that Senator Grassley provided to Business Week); Overdose of Debt: 
Lenders Push Risky Credit for Everything from Cancer Care to Boto.x, CONSUNIER REPS., July 
2008, at 14, 18 (reporting tlie same statement). 

37. Pliilip E. fetlock. Coping with Trade-Offs: Psychological Constraints and Political 
Implications, in ELENIENTS OF REASON: COGNITION, CHOICE, AND THE BOUNDS OF RATIONALITY 251 
(Artliur Eupia et al. eds., 2000) (“Liberals view the buying and selling of conventional medical 
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advice to providers largely proceed from tlie assumption of coiTunercial 
exchange/* For the most part, a report published by the American Medical 
Association strongly emphasizes this theme, reminding doctors, “It’s your 
money-ask for it!”*’* 

Medical practice management writings instnict providers on such matters as: 
how to get pavTnents up front (including before services are rendered);*' how to 


services aiid, to some degree, legal services as suspect categories — people seem to be buying 
healtli, life, and justice — whereas conservatives are not botliered by such transactions.”); Mark A. 
Hall & Carl E. Sclmeider, The Professional Ethics of Billing and Collections, 300 JAJVLA. 1806 
(2008); Pimiela Hartzband & Jerome Groopman, Money and the Changing Culture of Medicine, 
360 Nkw Eng, J. Med. 101 (2009); Marc A. Rodwin, Medical Commerce, Physician 
Etitreprenenrialism, and Conflicts of Interest, 16 CAMBRIDGE Q. HEALTHCARE ElHlCS 387 (2007); 
Deborah A, Stone, The Doctor as Businessman: The Changing Politics of a Cultural Icon, 22 J. 
Health Pol. Pol’y&L. 533(1997). 

38. See generally Hall & Schneider, supra note 37 (discussing model generally used by health 
care providers). 

39. Specifically, The Coker Group report Jidvises: 

If, for some reason, the patient indicates an inabilit>' to make a payment, the staff 
member should call tlie billing manager . . . Ihe manager should take die patient to a 
pnvate room to discuss payment. Tlie element of authority imposed by the billing or 
praclicc manager indicates that nonpayment is imacceplable. At the discretion of the 
manager, the patient may be allowed to leave without paying, but, preferably, w'itli an 
agreed-upon plan for payment. In some cases, a fee should be charged if the patient is to 
be billed. , . , The long-range goal is to develop the understanding that arrangemenls for 
payments must be made in advance of the patient encounter. As with most matters 
related to credit and collection policy, it is essential to be consistent across tlie patient 
base. Consistent patterns of collection infonn both the slalf and the patients that direct 
patient payment is important. If s your money — ask for it! 

The Coker Ctrolip, supm note 17, at 42-43. 

40. See. e.g, Juily Capko, Physicians Practice Pearls: You Earned. It, Now Collect It, 
PhysiclvNS Pr_'\C,, June 2007, available at hllp://wvv\v.physicianspraclice.coin/indcx/ 
fuseaclion/articles.details/arliclelD/lOOS.htm (recommending paymtmls at lime of service); Pamela 
T,ewis Dolan, Collecting Ihe Patient Portion: Being PvxHxctive, Early and Oflerr, Au, Mf.D. Nf.WS, 
Apiil 2, 2007, at 1 8 (citing health care consultant saydng ‘“F.veiyoiie needs to sign on tliat we are 
going to collect co-pays at the time of sei^vice.’. . . Tlie patient needs to be reminded over and over 
that this is the new system.”); Kim T-aFontaiia & Kim Williams, Practice Management Izih: 
Finding Success with Self-Pay, Pftystctans Prac., July/Aug. 2006, available at 
http://www'.pliysicimispractice.com/iudex/ttiseaction/articles.details/ articleID/858.1itm (refeirhig to 
time of service as tlie “golden moment” for collecting payments from patients); Deborali Shapiro, 
How To Address Patient Payments: Can ’t Pay . . . IVon ’t Pay . . . Should Pay, ELcaltii Care 
Collector (Aspen Publishers, New York, N. Y.), Mar. 2008, at 3 (“ Ihe best thiie to collect money 
from patients is before the service is rendered, or at least right after die ser\ice and before tliey 
walk out die door.”). 
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financially screen patients;'^' when to terminate or embargo patients for 
nonpayToent;"*^ how to physically arrange a medical office or hospital to 
encourage payment;"*^ what color envelopes should be used for medical bill 
collection letters;''^ and even the optimal physical posture a staff member should 


41 . For e\icleiice of interest in financial screening of patients, see, for example, F.mily Reiry, 
Taking a Financial Hislory: Felermining the Health of Your Patient 's Credit Ratings Am. Mfd. 
Nfws, Jan. 19, 2009, at 15; Financial Triage: Inmnative Ways That Hospitals Are hooking at 
Patient Finances. RiJS. Wtc., Nov. 20, 2008; Dave Hansen, Giving Credit To Get What ’s Due: How 
Doctors Can Help Patients Pay the Bill., Am Med. NEWS, Jan. 21, 2008, at 15; Overdose of Debt: 
Lenders Push Risky Credit for Everything from Cancer Care to Botox. CONSUMER Keps., July 
2008, at 14, 17 (reporting on hospitals’ use of credit scores or credit reports, and Equifax’s 
Payment Predictor system); Maximizing Self-Pay Collections: Moving the Process Ahead, HEALTH 
Care Collector (Aspen Publishers, New York, N. Y.), Jan. 2009, at 10 (discussing how hospitals 
may wish to use credit scoring or reporting '7o get a glimpse of the patient’s financial situation”); 
Judy I, Veazie. Point-of-Service Collections: When It’s Too Late To Collect, Healih Care 
Collector (Aspen Publishers, New York, N.Y.), Feb. 2009, at 4, 5 (reporting tlie use of credit 
reports by providers to determine an approach for tlie self-pay portion of bills). 

42. See, e.g., Robert J. Solomon, The Physician Manager’s Handbook.: Essen 
Business Skills for Succeeding in Health Care 107-08 (2d ed. 2008) (proposing a sample 
collection plan, providing suspension of future appointments for a patient who misses two 
successive co-payments until payment is satisfied); The Coker Group, suptxi note 17, at 41, 57 
(recommending the dismissal of a chronic non-paying patient from a medical practice, particularly 
if it seems that the patient is not really in financial hardship); Dolan, suptv note 40, at 18 
(paraphrasing Jeff Peters, CEO of Ilealtli Directions, a Chicago-based consultmg firm, “[t]here’s no 
crime in telling patients their balance must be paid or arrangements for payment be made before 
Ihcy got another appointment”); Shirley Grace, Physician Beware: ‘The Dog Ate My Checkbook. ’ 
Physicians Prac., Feb. 2009, available at hllp://wvv\v.physicianspraclice.coin/mdcx/ 
fuseaclion/arLicles.details/articleID/1285.hlm; Wayme J. Gughemo, When Patients Can’t Pay: 
You ’ll Collect More of What You ’re Ow’ed — and Enhance Loyalty — If You Have a Payment Plan, 
Med. EcoN., June 3, 2005, at 49. One author eompared conditioning IrcalmenL on payment for prior 
ser vice to coiiditioiiiiig a future movie rental on payment for a prior rental. Curt Mayse, Front Desk 
as Profit (’enter, Phystctans Pr.AC., Apr. 2005, available at littp://wAvvv.physiciansj)ractrce.com/ 
index/fuseactroTi/artrcles.detarls/articleTD/641 .lihii. 

43. See, e.g., Suz Redfeani, Pay Up, Self-Pay’er: Gelling the Klost from Patients Who Pay Oul- 
of-Pocket, Phystctans Prac., Mar./Apr'. 2002, available at littji://www.physiciarispractice.com/ 
iiidex/fuseaction/articles.details/articleID/293.htin (recoumieiiding tliat offices be set up to require 
patients to pass the collections desk on the wny to the exit). 

44. See, e.g.. Ten Tips for impi'oving Collection Letters, Hrmtii C.ARE COLLECTOR (Aspen 
Publishers, New York, N.Y.), Mar. 2009, at 12 (recommending medical providers ”[tjest pastel- 
colored envelopes that will stand out against other mail” and “the use of PS to emphasize. . . 
strongest points” relatmg to collection). 
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assume when attempting to collect from patients.'’’ Sources recommend making a 
'‘game” out of billing for employees to maximize receipts'” or motivating billing 
and collections employ'ees with coffee cups, T-shirts, gift certificates, additional 
vacation days, or merit certificates.'” 

If doctors adliere to the advice with some success, they may be able to avert 
the need for formal and more public ex post debt collection efforts.'** The practice 
management literature thus implicitly and e.xplicitly encourages medical 
providers to shift the risk of patient default to third-party creditors: the common 
advice is, whenever possible, to “push the problem of nonpayment on to someone 
else.”*" 


45, Collecting Assertively is an Acquired Skill: Confidence and Empathy Are Key, HEALTH 
Care Collector (Aspen Publisliers, Hew York, H.Y.), Dec. 2007, at 7, 8 (recommending “good 
posture — no sloucliing” wliile collecting medical bills in person or on tlie phone). 

46, Dolan, supra note 40, 

47, The Coker Grouil supia note 17, at 38. 

48, See, e.g., Robert B. Aver>' et al., /]// Ovemew of Consumer Data and Credit Reporting, 89 
Fed. Res, Bull, 47, 67, 69 (2003) (using earlier data, estimating that medical bills accoimted for 
1 8,2% of court judgments on credit reports and 52.2% of collection agency actions). 

49, Karen Caffarini, Keeping Rubber Checks from Clogging Revenue Flow, A.vi. Med. News, 
Jan. 26, 2009, at 13; see also Solomon, supra note 42 (to make patient prioritize medical bills, 
“[rjemind the patient that he or she can use a credit card''); The Coker Group, supra note 17, at 
41; Jeffrey C. Levitt, Transfer of Financial Risk and Alternative Financing Solutions, 30 J. Health 
Care Fin. 21, 26 (2004) (“Likewise, medical providers would rather have another party take the 
financial exposure from patients rather than keep it on their own balance sheets. They are in the 
business of providing health care, not consumer financing.'*); Patridge & Barry, supra note 18, at 
169-170 (“Wliclhcr in Ihc form of credit cards, bank loans, or the more widely used electronic 
paper-lree funding programs, it is critical that the hospital older reasonable options to the patient 
vvilhoul placing additional financial burdens on the hospital, such as carrying long-tcmi payment 
plans.’’); Dolan, supra, note 40 (reporting on consultant advising that medical practices should 
accept “all credit cards”); Mari Edlin, A Fair Tmde7: Make Payment Policies Fair and Legal, 
Phystctans Prac., Nov. 2001, available at htt{)://www.pliysiciaiispractice.coTn/index/ 
fuseaction/aiticles.details/aiticleTD/270.htm (citing practice inanagei saying: “We’re not a bank. 
Take out a loan or charge it.”); Guglieino, supra note 42 (noting that exj^eits suggest encouraging 
patients to put bill on credit card, latliei' than paymient plan with provider', if patient is etnployed 
and not in paiticularly bad financial shape to “shitl[ ] the credit burden ... to the credit card 
company”); Pamela Moore, Billing and Collections: Playing Hardball: Advice on Charging 
Interest and Late Fees on Past-Due Patient Accounts, PHYSICIANS PlUAC., Apr. 2008, available at 
http:/A\A\Av.physicimispractice.com/index/fuseaction/articles.details/articlelD/l 142.htm 
(encouraging providers to get patients to use credit cards for balances, or to encourage patients to 
borrow money from companies like CareCredit so “patient can work out his troubles with someone 
else”); Redfearn, supra note 43 (citing consultant recommending tliat providers “forge relationsliips 
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Credit cards facilitate the expectation in the health care marketplace that the 
patient will resolve the self-pay portion of a medical bill in a ’'retail business’" 
fashion at the time of service. Health care is analogized to hotels and car rental 
businesses when authors recommend that medical providers take credit card 
imprints before seeing or treating the patient.^’ Health industrv- eonsultants have 
extended such analogies by recommending “sales finance programs similar to 
those offered by appliance and auto dealers” for particularly large out-of-pocket 
medical expenditures.^" 

Providers and hospitals commonly take credit eards notwithstanding the 
serv'ieing fees they must pay/" and a Federal Reserve Payment Card Center 
researcher has noted that doctors’ offices more routinely include credit and debit 
card kiosks. Not surprisingly, providers that have minimized ongoing patient 
receivables report a higher rate of identifying credit cards as an acceptable 


with local banks tliat can quickly arrange to grant small loans to patients”)- 

50. See Elizabeth S. Roop, Del>f Load: Building a Better Payment Plan (for Hospitals and 
their Patients), 82 HosPiiALS <& Healih NeiwokK-S 46, 47 (June 2008) (reporting on how a 
medical facility "‘vigorously pursues upfront payments . . . [pjatients are given tlie opportiuiitv’ to 
make a payment over the phone, which speeds collection for tlie hospital. A 20 percent discoiuit is 
provided for up-front payments. . Hansen, supra note 41; Kris Hundley, As Medical Costs 
Grow, Creditors Get in the Game, TaIv'IPA Bay Times, Feb. 24, 2008, at ID, available at 2008 
V.T,NR 3634947 (referring to retail business model); Pfitrick Reilly, Extracting Payment; Hospitals 
Try Collecting Beforv Patients Leave ER, Mod. lifeALTHCARE, Nov, 17, 2003, at 8; Veazie, supra 
note 41, at 4, 5 (‘‘Point-of-seivice tools, including the acceptance of credit ctirds, are very' 
important.”). 

51. Nick A, LeC uyer & Shubham Singlial, Overhauling the. LiS Health Care. Payment System, 
McKinsey Q., June 2007, al 6 (Web Exclusive), available at 
hllps://vv\vw.Lipaaa.coni/pdi70vcrhauling%20lhc%20TJS%20Heallh%20Care%20Paymenl%20Sysl 
cin-McKinscy%20Reporl.pdif offering hole! and car rental analogy); Jayne Ohva, Consumer 
Directed Health Care: Zeroing in on Physician Practices, PHYSICIAN EXECUTIVE, May/Jun. 2005, 
at 66, 67 (“Today's self-service generation will impel health care to minor the banking industiy” in 
tenns of sei'vice delivery fonnats.). 

52. T.eCuyer «&. Singhal, supra note 51 , at 6. 

5-3. See, e.g., Jonathan G. Betliely, ('ollecling Patients’ Shat'e Up-Frxml Gelling Easier, Am 
Med. Nfavs, Feb. 27, 2006, at 1; Edlin, supru note 49 (noting that majority of physician offices 
accept credit cards); Levitt, supra note 49 (reporting tliat most hospitals accept credit caids for 
payment). But see Credit Cards and Medical Expenses: Combination Creates Dilemma for 
Patients, Providers, RECEIVABLES Rep., Apr. 2007, at 3 (citing a Hospital Accounts Receivable 
Analysis survey in which only 47% of hospitals reported offering tlieir patients tlie option of paying 
bills with credit cards). 

54. Kjos, supra note 16. 
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method of payment (92.2%)."’’’ Although the total volume of credit card 
expenditures for medical bills remains murky, estimates are in the tens of billions 
and, at least before the implementation of the Credit Card Accountability, 
Responsibility, and Disclosure (CARD) Act of 2009, were expected to 
multiply.^'’ 

Issues surrounding medical billing and payment are complicated further in 
the context of emergency hospital care. The Emergency Medical Treatment and 
Active Labor Act, enacted in 1986, requires that hospitals provide services to 
anyone in need of emergency care, regardless of ability to pay.'^^ With emergency 
room revenue (or any revenue) being important to a hospital's bottom line,^* 
much management literature advises on how to effectively seek payment while 
complying with federal law. Experts emphasize prompt screening, and one notes, 
“[T]hc be St -performing hospitals ensure that a high percentage of [emergency 
department] patients arc financially screened prior to discharge."''' After a patient 
is stabilized, emergency department billing and collections practice tlius 
resembles those practices already discussed. For instance, one consultant advises 
against an emergency department layout with multiple e.xits, which would enable 
patients to leave without diseussing payment.'*' This same souree eites the 
benefits of incentive programs for collections staff and lists credit card 
equipment as anong the “nuts and bolts'' of the emergency room collections 
process.'’' 

Credit products designed and offered specifically for patient management of 
out-of-pocket medical costs present another avenue for shifting risk away from 
providers.'’" Medical providers typically do not bear legal liability for being 


55. Dolan, supm note 40. 

56. Accortling lo secondary rcporliiig on a Visa USA sludy, credit cards were used for about a 
third (or $86 billion in 2005) of paid out-of-pocket health expenditures. Kjos, supm note 16. 
McKinsey consultants recently offered a $45 bilhon estimate in credit card self-pay health 
spending, but predicted a multiphealion of this figure in the near future. LeCuyer & Singhal, supra 
note 51 . Some of these estimates preceded the financial ciisis. 

57. 42 U.S.C. § 1 395dd (2006). F.mergency intake personnel are also prohibited from delaying 
treatment to inquire about a patient’s ability to pay or insurance status. See § 1 .395dd(li). 

58. For evidence that emergency room services are perceived as relatively unprofitable, see 
.Till R. Hoivvitz, \4aking Projils and Pixividing Cxxre: Comparing Nonprojil, For-Projil, and 
Government Hospitab^ 24 HEALTH Aff. 790, 792, exliibit 1 (2005). 

59. Michael S. Friedberg, Patient Access: A New Face for die Revenue Cycle, HEALTH CARE 
Fin. Man., March 1, 2007, at 90. 

60. Growing Focus on ED Collections: Here Are Tips, HOSP. ACCESS Mgmt., Apr. 1, 2009. 

Gl.ld. 

62. See, e.g.. Milt Freudeiilieim, Creating Financing; Medicine on Installment Flan: Doctors 
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“arrangers” of credit By contrast, provider who directly extend credit may be 
required to comply with and face potential liability under federal truth-in-lending 
laws and regulations,’’"' as well as state credit laws or deceptive practices 


Offering Loans at 0%, N Y. TuvlRS. Aug. 30, 2007, al A1 (describing medical financing as “one of 
the fastest-growing parts of consuniei credit led by lending giants like Capital One and Citigroup 
and the Care Credit Unit of General F.lectiic”); Grow & Beniei', supra note 36 (refetring to the 
“little-known medical debt revolution” and reporting that “[m]any patients say they don't realize 
their debts are being shifted to such interest-charging middlemen as GF Money Batik”); Hansen, 
supra note 41 . Recent examples of medical-s|iecific credit products, designed largely to supplement 
insurance, include tlie CarePayment card by Aequitas Capital Management, Care Credit by General 
Electric, Capital One, Citigroup, Hospital Expense Loan Program (HELP Eniancial), U.S. Banlc’s 
medical card. Complete Care, and MedKey Inc. See Schoen et al., supra note 26, at w'307 (referrnig 
to medical debt as new growtli industry); Card Industry Looks To Seal a Health Care Payments 
Gap, Cards & Pmts (2007) (discussing CarePayment credit cards); Grow' & Berner, supra note 30 
(reporting on interest rates charged by medical credit providers, but noting that interest is not 
always charged when parties buy tlie debt at discoimt and expect to collect full amount); Hundley, 
supra note 50 (reporting on hospital relationsliips witli medical credit providers and interest rates as 
compared to some in-house payment plans); Ch-erdose of Debt: Lenders Push Risly Credit for 
Everything from Cancer to DotoXy Consu.viek Rbi»s., July 2008, at 14 (listing medical credit 
“pitches” to patients and doctors); MedKey Healtlicare Finance, http://w'^^w,nledkeyinc,conl (last 
visited Apr, 8, 2010) (offering line of credit for medical bills, 90 days interest-free, 5.99% 
thereafter). 

63. Federal consumer credit laws no longer include arrangers of credit under the Truth in 
Lending Act (TILA). King v. Second City Constr. Co., 1997 U.S. Dist. LEXIS 15696, at *9 (N.D. 
111. Sept. 30, 1997) (“At one time, the definition of creditor wider the TILA and its implementing 
reguktions included ‘arrangers of credit.' However, that portion of the definition w'as deleted from 
both the slalutc and the regulations in 1982.''). Wc could find no evidence that slate loan arranger 
or broker slalules have been applied to medical providers. For an example of a stale broker slaLule, 
see, for example, Ind. CODE ANN. § 23-2-5-3(c) (L-exis Nc.xis 2009) (defining a loan broker as “any 
person who, in return for any consideration from any source procures, allempls to procure, or 
assists in procuring, a loan from a Ihird parly or any other person, whether or not the person seeking 
the loan actually obtains the loan”). 

64. 1 2 C.F.R. § 226.2(aXl 7) (2008) (portion of regulation Z defining creditor as “a peison (A) 
wiio legularly extends consumei' credit that is subject to a finance chaige or is payable by written 
agreement in more than 4 installments (not including a down payment), and (B) to whom the 
obligation is initially payable, either on the face of the note or contract, or by agreement when tlieie 
is no note or contract”). See also Bright v. Ball Memorial Hosp., 616 F.2d 328, 335 (7tli Cii. 1980) 
(finding that a hospital can be “creditor” for purposes of TILA); James H. Baclanan, Consumer 
Credit and the Learned Professions of Law and Medicine , 176 B.Y.U. L. Rev. 783 (1976); William 
D. Warren & Ihomas R. Larmore, Truth in Lending: Problems of Coverage, 24 STAN. L. Rev. 793, 
819-20 (1972) (discussing refusal to exempt medical providers and otlier “professionals” from 
TILA, but noting some accommodations for installment payment practices); Edlin, supra note 49 
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statutes "^ This divergence in legai consequences not oniy contributes to 
providers’ reiuctance to charge interest when they do extend credit/'’ but aiso 
increases the attractiveness of matching patients with speciaity credit products. 

Mcdicai credit products arc becoming integrated with hcaith care finance 
more generaiiy: some providers of insurance products or seif -insuring companies 


(recoininendiTig disclosures to comply with TILA if providers use payment plans); Guglieino, 
supra note 42; Hansen, supra note 41 ; Mtxrre, supra note 49 (recommending late fees ratlier than 
interest to ease I'lLA compliance); Practice Pointers: When Patients Can 't Pay, Med. Kcon., June 
3, 2005 (discussing legal implications of falling witliin consumer credit defmitions); I'odd SteiiL 
Patients, Pay Up! You ’d Better Have a P'inancial Policy, PHYSICIANS Prac,, Mar. 2005, available 
at http://wwnA''.physicianspractice.coniyindex/fuseaction/articles.details/articlelD/629,htm (warning 
providers tliat if tliey charge interest, tliey should have an attorney review^ tlieir policy for 
compliance w'itli lending laws; “Because the rules are complex, most practices choose not to charge 
interest on balances owed.”)- 

65. See, e.g., .Anderson v. Southeast Ala. Med. Ctr., 381 So. 2d 68, 70 (Ala, Civ. App. 1979) 
(finding that defendant hospital was a '‘creditor” under Ala. Code § 5-19-1(3) (1975), but not 
imposing finance charges for outstanding debt). See also Richard M, Alderman, The Business of 
Medicine-Health Care Providers, Physicians, and the Deceptive Trade Practices Act, 26 Hous, L. 
Rev. 109, 140(1989). 

66. Tlie AMA Code of Medical Ethics, which is non-binding on physicians, suggests that 
providers notify patients of the possibility of charging interest in advance of trefitment. See AMA 
Code of Medical Ethics, Opinion 6.08 (Interest Chaises and Finance Chjirges) (1994), available, at 
http://www,ama-assn,org/ama/pub/physicivan-resources/medical-ethics/code-medical-ethics/ 
opinion608.shtnil. But charging interest does not seem to be the norm among medical providers. 
See Edlin, supm. nole 49 (reviewing negative aspects of doctors imposing finance charges); Moore, 
supra note 49 (citing consultant chardcterizing charging interest as “touchy area” and discouraging 
it); Stein, supm nole 64 (“[M]ost practices choose not to charge interest on balances owed.”); 
Hansen, supfo nole 41 (ciling a consultant reporting that 'Ynany” medical practices do not charge 
interest, bul lhal “il is prevalent for expensive medical procedures” and another consultant saying 
tliat “it’s common for physicians to collect bills without charging interest,” and a practice group 
repoiting that it chai ges 6% annual interest if the bill is unpaid for more than six months); Cheryl 
T,. Toth, PaymenL Plans far Palienls: Better Collections for You, Prysictans Pr AO., .Tan. /Feb. 2003, 
available at http://wwAv.physician}^iractice.com/index/tuseact!on/aiticles.details/atticleTD/365.htm 
(discussing downsides of charging inteiest). For a recent controversial example, see Press Release, 
Tlie Office of Attorney Gener al Lori Swnuson, Attorney General Lor i Sw'aiisori Files Suit Against 
Allina Heallli System for Charging Usurious 18% Interest on Medical Debts (Jan. 22, 2009), 
http://www.ag.state.mn.us/Corisumer/PressRelease/090122Allinalnterest.asp (alleging provider 
charged 18% hiterest on outstanding balances up to S4,999 and 12% on balances from $5,000 to 
$9,999 in violation of Minnesota law); Minn. Stat. § 334.01(1) (2008) (stating tlie legal standard 
interest rate of 6% annually and maximum rate of 8%). 
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join with banks to offer lines of credit for the self-pay portion of bills. Healtli 
savings accounts (HSAs), part of high-deductible health plans, may be directh' 
linked with credit or debit cards.** The Justification for offenng adjunct credit 
products IS to allow consumers to bridge the gap between large deductibles and 
more meager HSA contents.® Several companies have filed applications for 
business method patents for HSA payment systems with credit line components, 
suggesting significant investment in the combination of financing approaches.™ 


67. See, e.g.^ Freudeiiheim, supra note 62, at A21 (“Rig insureis, too, are devising new 
financing plans with various payback options.”); John Carroll, Banks Give Insurers an Offer Most 
of Them Cannot Refuse, IVL^NAGED CARE, July 2006, http://wwwMnanagedcareinag.com/ 
archives/0607/0607. banlcs.html (‘"Companies wdtli self-funded or self-insured health plans started 
offering employees a line of credit” from a bank that is a subsidiary of UnitedHealtli Group, “the 
OnePay Plan.”); One Bill, OneFay: Bilot Brograrn Simplifies Billing for Consumers and 
Bhysicians, HUB Mag., 2006. http;//www .hubmagazine.net/pdfs/014909_OnePay, pdf (discussing a 
pilot program in wiiich the mterest rate was set at the prime rate, and consumers made payment 
through pa>Toll deductions). See genemlly E. Haavi Moireim, High-Deductible Health Plans: 
Litigation Hazards for Health Insurers, 18 Heal'I'H Mai'KIX 1, 30 (2008) (describing OnePay plan 
and potential problems); LeCuyer & Singhal, supra note 51 (recommending tliat insiuance 
providers offer credit lines to policy holders); Sarah Rubenstein, In Aew Health Plan, Patients Pay 
Their Share — Or Else, Wall St. J., Mar. 13, 2006, at Bl. 

68. See, e.g., Jemiifer Roy, HSA Lines of Credit, IISAIlE.ALTHLiNE(Choice Fin,, Fargo, N.D.), 

Nov. 2007, available at http://www.choicefmancialgroup,coni/hsa/healthline newsletters 
/no\’07.pdf (providing tenns for Choice Finvancial's line of credit); Chase Health Savings Account, 
Healthcare Line of Credit, http://www.choicefinancialgroup.com/files/HSA Guide.pdf (last visited 
Apr. 9, 2010) (setting rate at 13.99% for interest rate on credit line); Provident Dank, Ilealtli 
Savings Account (HSA) Line of Credit, hUps://www. mtb.com/pcrsonal/licallhsavingsaccount/ 
Pagcs/HSA.aspx (last visited Apr. 9, 2010) (describing loans up lo $10,000 and encouraging use of 
line of credit as overtirafl prolcclion); Visa Health Savings Account Card, 
http://usa.visa.com/personal/cards/prepaid/hcallhcarc-card.hlml (last visited Apr. 9, 2010) 

(combining line of credit with health insurance identilicalion card, capability of accessing other 
accounts, and reiinburseinent anaiigenieiits); US Bank, Health Savings Solution Product Guide, 
https://healt]isavings.usbank.coin/usbaiikhsa/foniis/Healtli%20Savings%20Solution%20product%2 
0guide.pdf (last visited Apr. 9, 2010) (including line of credit); see also Cards & Pmts, supra note 
62; Tony Millei; Getting on the SiKiphox: Views of an InnovaUn' in Consumer-Directed Care. 25 
Hfat.th Aff. w549, vv550 (2006); (Companies Offer Nation ’s First Credit Line to Owners of Health 
Savings Accounts, Bus. Wire, June 27, 2005; supra note 18, at 18. 

69. See, e.g., UAIB Healthcare Services’ Dennis Triplett Offers Perspective on HSA Line of 
Credit Solution, BUS. WIRE, Aug, 2, 2006, available at http://www.allbusiness.com/baiildng- 
finaiice/banldng-lendmg-credit-services-cash/5345119-l.htnil. 

70. See, e.g., Metliod for Maintaining & Providing Health Savings Accounts (HSAs), U.S. 
Patent AppHcation No. 20060200397 (filed Sept 7, 2006). 
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In sumniaA', the current health care s>'stem features constant, regular 
financial transacting between providers and their patients regardless of patients’ 
insurance status. The sizeable number of patients with difficulty handling self- 
pay obligations imposes additional financial risks on providers. The 
recommended approaches to managing these risks in light of legal and practical 
considerations encourage early payoff of healtli care providers and seek to avoid 
later direct legal enforcement to the extent possible. 

The practices that providers adopt to shape their financial transacting affect 
the ways in which researchers can measure patients’ medical burden. Wc turn to 
tills matter in the following subsection, focusing specifically on the measurement 
of burden for people who have filed for bankruptcy. 

2. Measuring Medical Burdens of Bankruptcy Idlers 

Researchers have differed in their methods of identifying medical bills and 
medical problems among people who file for bankruptcy.^' Most bankruptcy 
studies use self-reported infonnation in one fomi or another.^^ Elizabeth Warren, 
Jay Westbrook, and Teresa Sullivan honed tlie approach of using written 
questionnaires and other survey methods in the personal bankruptcy context.^" 
With respect to medical problems, Warren, Himmelstein, Woolhandler, and 
Thome wrote a paper that used data from the 2001 Consumer Bankruptcy Project 
(“2001 CBP”) studying filers in five states. A key data source w'as written 
questionnaires, on which respondents could indicate whether they had out-of- 
pocket medical expenses of at least $1,000 in the two years prior to bankmptcy, 
medical uses of second mortgages, and health insurance coverage. Respondents 
also could pick reasons for bankruptcy (mcluding illness or injury) from a list of 


71. For literature reviews, see Melissa B. Jacoby, Teresa A. Sullivan & Elizabeth Warren, 
Rethinking the Debates over Health Care Financing: Evidence from the Bankruptcy Courts, 76 
N.Y.U. L. Rev. 375, 377 (2001) (sununarizing earlier lileraUire and referring lo the bankruptcy 
system as an “overlooked source of infonnation for purposes of the health care finance policy 
debates’'); Melissa B. Jacoby, The Debtor-Patient Revisited, 51 St. Louis U. L.J. 301 (2007) 
(distinguishing studies of debt Irom stinlies of medical-related financial problems). 

72. Most general population studies that include bankruptcy-related questions use sclf- 
reported information. See, e.g., Cl^'NNTNGHAM, supra mite 28; USA Today/Kaiser Family 
FouTidation/Harvard School of Public Health, supra note 36; Aparna Mathi.'R, Am. Enter. Tnst., 
Medtcat. Rttj.s and Bankruptcy Fn.TNGS (2006), httiT/A\Avvv.aei.org/docT.ib/ 
2006071 9_MedicalRillsAndRaiikmptcy.pdf. 

73. TeresaA. Sullivan,Elizabet[iWarren& JayLawtience Westorook, As We 
Forgive Our Debtors (1989) (describing filers fiom 1981). 
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pre-coded options/'^ Hie 2001 CBP undertook follow-up telephone surv'eys with 
a subset of the filers that reviewed out-of-pocket costs and medical diagnoses in 
greater detail/'^ Himmelstein and his coauthors analyzed that dataset and 
concluded in their first paper that nearly half of bankruptcies met at least one 
criterion for characterization as a “major medical bankaiptcy’’ and more than half 
met a slightly more expansive definition of “any medical bankruptcy/'^'’ 

Published m the peer-reviewed journal Health Affairs as a web exclusive, the 
Himmelstein paper was released just as Congress was restarting deliberations on 
a major bill to restrict bankaiptcy relief Senator Grasslcy, a sponsor of that bill, 
requested tliat a division of the DOJ (the Executive Office for United States 
Trustees) determine the validity' of the Himmelstein findings/^ Assistant 
Attorney General William Moschella submitted a short letter and summary’ 
reporting the frequency and amounts of medical debt detectable in court records 
in a sample of “no-asset"’ chapter 7 cases.’® Those figures arc reprinted in Table 1 
in Part III; as noted in the introduction. Attorney General Moschella's letter and 
summary' conveyed that the medical debt impact was modest. Tlie letter closed 


74. David Hinuiielstein et al., Illness and Injury as Contiibutors to Danhuptcy, HbALiH Aj^f. 
W5-67 (Web Excliisive Feb, 2, 2005). 

75. Id. at W5-69. Among tlie respondents who participated in telephone interviews and said 
they had medical reasons for bankniptcy, the average amoimt of out-of-pocket expense (excluding 
premiums) in the yesir leading to bankruptcy was over $3,500. Out-of-pocket expense since illness 
onset averaged approximately $ 12,000. Id. 

76. Id. at W5-66, Other studies have used the same data for amalysis, see, e.^., Jacoby & 
Warren, supra note 33 (reanalyzing 2001 CBP data to show different ways to measure medical- 
rclalcd bankniplcy), or adopted similar survey insLnuncnls for use on diffcrcnl populations. See 
Watson, supm note 26 (using some CBP questions to study Missouri debtors); Ezekial Johnson & 
James Wright, Are Mormons Bankrupting Utah? Evidence, from the. Bankniptcy Courts, 40 
S 1 .TFFOLK U. L. Rev. 607 (2007) (replicating methods, finding that 61% in study of filers in Utah 
reported that medical problems contributed to their bankniptcy filings). 

77. 151 Cong. Rfx^. S205.3, S2078 (Mar. 4, 2005) (reprinting T.etter from William E. 
Moschella, Assistant Atty Gen., U.S. DOJ, to Charles E. Grassley, U.S. Sen. (Eeb. 1 0, 2005)). Tlie 
letter chaiacterized the Himmelstein et al. definitions ot medical bankruptcy as 'Very broad” and 
highliglited that the article's broader detlnition ot medical bankniptcy included drug addiction and 
uiiconti'olled gambling, id., although those factors were nominal additions to the overall count. 

78. For a description of tlie distinction between an “asset case” and a “ 110 -assel case,” see 
Dalie Jimenez, The Distribution of Assets in Consumer Chapter 7 Bankniptcy Cases, 83 Am. 
Bankr. L.J. 795 (2009). An asset case is one in which there is property to distribute to unsecured 
creditors after secured creditors are paid any allow^ed secured claims and tlie debtor retains exempt 
property. Id. at 798. Accordingly, in a “no-asset case,” debtors have no unencumbered non-exempt 
assets for distribution to unsecured creditors. Id. at 797. 


258 



45 


M-vnaging Medical Bills 

by stating, “fTlhe conclusion tliat almost 50 percent of consumer bankruptcies 
are 'medical related’ requires a broad definition and generally is not 
substantiated by the official documents filed by debtors.”’^ 

Assistant Attorney General Moschclla’s obsenation is based on the 
following method: whether coders could find holders of claims tliat had 
demonstrably medical names on "Schedule F,” a list of claims that bankruptcy 
filers must submit to the court. On Schedule F. debtors list the amount of non- 
priority unsecured claims (claims owed to general creditors who lack collateral 
for these debts) owed at the time of filing and the identity of the holders of such 
claims at that time. Tlie DOJ’s sunimaiy' of findings correctly noted that using 
Schedule F would exclude bills owed on the date of bankruptcy to a creditor with 
a non-medical name, but neither the summary' nor cover letter highlighted or 
explained the relevance of this limit for those who would be unfamiliar with the 
ramifications.*' 

Tlie court record method was not without precedent. Early studies of the 
bankruptcy system under the 1978 Bankruptcy Code used court records to start 
examining filers and the system.** Over time, researchers interested in the 
circumstances of banknipt families began to identify pros and cons to using court 
records.** As studies of bankniptcy filers have evolved and use of consumer 
credit for various household purposes has grown substantially, so have tlie 


79. See supra note 77 (emphasis added). 

80. See Officiiil Bankniptcy Foniis, Schedule F: Creditors Holding Unsecured Nonpriority 
Claims (Dec. 2007), available at http://ww'\v.uscourts,gov/mles/BK Forms 1207/ 
D_006F_1207f.pdf. See also supra note 77. 

81. See ,srupm note 77. Allor Ihc Bankniplcy Abuse Prcvcnlion and Consumer Proleelion Acl 
was enacted, the Director of the United Slates Trustee Program was circumspccl about whal could 
be gleaned Irom Schedule F about medical burden. He observed that the Program did not have 
“dellnilive data"’ on the amount of medical debt owed by bankruptcy filers and that, even with dala- 
enabled forms that the Program hoped to develop, medical debt would be difficult to measure 
through those forms. Hearitig on Working Families in Financial (Irisis: Medical Dehl and 
Bankruptcy., 1 10th Cong. 4-5 (2007) (statement of Clifford J. Wliite TTT, Director, F.xecutive Office 
for United States Tmstees). m^ailahle at httii://judiciaiy. house. gov/liearings/.Tuly2007/ 
\vhite07071 7.pdf. WTiite’s testimony cited 2003 data in which 46% of the tilers in no-asset chapter' 
7 cases included medical debt on Schedule F, about 78% of them rqiorted debt less than S5,000, 
and fewei than 1% of die cases represented more than one third of die total medical debt. See id. at 
4. 

82. Examples niclude Sullivan ET al., supra note 73 (regardnig filers from 1981); Susan D. 
Kovac, Judgment-Proof Debtors in Bankruptcy, 65 Am. Bankr. L.J. 675 (1991) (describing filers 
from 1985-1986). 

83. See, e.g., Jacoby et al., supra note 71 (review'ing tliese concerns). 
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number of objections to measuring medical burden with court records 

Nonetheless, certain U.S. senators characterized the DOJ response as a 
debunking of the Himmelstein study’s finding that medical problems contnbuted 
to about half of bankruptcies. Senator Grasslcy issued a press release strongly 
suggesting tliat assertions of high percentages of medical-related bankniptcies 
were “myth.”*^ Senator Sessions also used the DOJ study to suggest that these 
percentages were a ’‘fiction.”*'’ 


84. See, e.g., 151 CoNG. Rec. S6010 (May 26, 2005) (reprinting T,ettei‘ from David 
Hiiiuiielstein, Assoc. Professor of Med., Harvard Med. Sch., et al. to Charles E. Gi'assley, U.S. 
Senator (Feb. 14, 2005)). 'this letter identified a list of debts tliat lilcely would be excluded from the 
analysis cited in the Moschella letter as well as the hi^lications of including only no-asset chapter 
7 cases. 

85. Senator Grassley said: 

Make no mistake, misrepresentations about tliis legislation have been miming rampant 
by those who oppose any meaningful bankruptcy retbnn. I’ve been in politics a long 
time, and I know that political criticism is never inliibited by ignorance. For instance, 
tlie statistical analysis in tlie U.S. Tmstee's oftlce examined over 5000 banlcniptcy cases 
and found tliat undei one-half listed medical debts of any sort. And those tiler s who did 
list medical debts, on average, hsted under $5000 in medical debts. So much for the 
myth that most bankmptcies are driven [sic.J medical costs, ihe fact is tliere are abusers 
out tlieie. Tlie fact is S. 256 doesn’t hann baiikmpts witli laige medical debts. Let’s stop 
Ihc abuse. Let’s return to common sense. Lei’s cnacl bankruptcy reform now, before the 
abuse gets worse. 

Press Relejise, Opening Statement of Senator Chuck Grassley at the Bankruptcy Reforni Hearing 
(Feb. 10, 2005), http://grassley.senate.gov/news/Article.cfhi7customel dataPagelD 1502=9716. 

86. Senator Sessions said: 

This is what the United Stales Tnislee Program fbimd in a much more c.xlensive 
survey. . . They ^^'ere asked to suirey tlie filings in tlieir districts to find out what you list 
on your tiling a.s your debts, who you owe. You actually list who it is. So, if it is a 
doctor bill, it is on there. If you don't put it on tliere you don't wipe out that debt and 
you remain obligated to pay it, so everybody puts every debt they have on the list so it 
can be wiped out when they file bankiiiptcy. Wliat tliey found was, this professional 
study of 5,000 cases, not interviewing debtors but looking at what they put on their 
form, they found that only slightly more than 5 percent of the total unsecured debt 
reported in tiiose cases was medically related. Only 5 percent wus medically related. 

This is not 50 percent of the cases in bankruptcy being caused by medical — only 5 
percent of tliem, of the total debt, wns medical . . . For some people there is no doubt 
tliat medical debts are a cause for bankruptcy. 1 do not doubt tliat. But tliis idea that. . 

.wc oughl to assume lhal Ihcrc is no fraud and abuse in bankruptcy and Ihc idea that 
everybody is in bankruplcy because of medical debts is just not so. 

It is just not; it is a tiction. We need to get it out of our heads. 

151 Cong . Rec. S2077 (daily ed. Mar. 4, 2005). Senator Comyn echoed the sentiments, saying: 

f irst let me say to my friend, the Senator from Alabama, lioi\' much i appreciate liis 
eloquence on this bill and his VCTy successful allcmpl to explain lo Ihc American people. 
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Likewise, academic critics of the Himmelstein study highlighted the DOJ 
findings and lent credence to the court record method as a valid and useful 
measure of medical bill burden.®^ Within a lengthier critique of the Himmelstein 
study, two health care finance experts included a full paragraph identilying the 
DOJ findings as a counterpoint.** They used the DOJ findings to illustrate that 
medical debt is only a small proportion of bankruptcy filers' financial 
obligations.*^ In w'ritten testimony for a congressional heanng, a law' professor 
desenbed and cited the DOJ findings for the proposition that only a few cases 
have sufficiently high medical debt for it to be properly characterized as a cause 
of bankniptcy.'’" 

By 2009, interest in the scope of the medical bankruptcy problem 
intensified. Early in the year, then-President-Elect Obama’s economic agenda 
included making it easier for people in medical-related bankmptcies to receive a 
discharge of dcbt.“‘ In the summer of 2009, Himmelstein, Thome, Warren, and 
Woolhandler released a new study estimating that 62% of bankniptcy filings 
could be counted as medical-related.’’ Tliat study’s release dovetailed with 
debates on health care finance reform. In late July 2009, the House Judiciary' 
Committee called a hearing to discuss whether the health care system was 
banknipting American families. Representative Conyers cited the 2009 


as well as to us, what is at stake here, and to knock down some mytlis that are being 
used lo Iry lo worry people when, in fad, (hero is no reason for people lo be worried 
about this legislation. 

Id. 

87. These writings also identified a range of other criticisms, unrelated to the data sources, 
which are beyond (he scope of this Article. 

88. David Dranove & Michael Millenson, Medical Bankruptcy: Myth Ve.f'sus Fact, 25 He.'\.LTH 
Aff. vv78 (2006) (citing DOJ study and conclusion without quahfications). 

89. Id. 

90. Working Families in Financial Cri.sis: Xle.dical Debt and Banhvptcy-: Hearing Before, the. 
Suheomm. On (.ommercial and Adminislratwe Jaxw ofihe H. (’,omm. on /.he Judiciary, 1 1 0th Cong. 
27-29, 52 (July 17, 2007) (statement of Todd J. ZyAvicki, Professor, George Mason Univ. Sch. Of 
T,aw'). 

91 . See Posting of Sarah Rubenstein to Wall St. J. Healtli Ring, Obama Aims To Help Palienis 
Wipe Away Medical Debts, http;//blogsAvsj.coin/liealth/2009/01 /07/obania-aims-to-help-patients- 
wipe-away-inedical-debts/ (Jan. 7, 2009, 2:06PM EST) (citing The Obaina-Bideii Plan, 
http://change.gov/agenda/economy_agenda (last visited Apr. 2, 2010) ("Obama and Biden will 
create an exemption in banlcruptcy law for individuals who can prove they filed for banlcniptcy 
because of medical expenses, i'his ^emption whl create a process tliat forgives the debt and lets 
the individuals get back on tlieir feet.”))- 

92. Hinmielstein et al., supra note 7. 
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Himmelstein study as evidence that health care finance refomi was urgently 
needed.^^ But a witness at the hearing from the Amencan Enterprise Institute 
returned to the DOl findings, w'hich she described as the "closest comparable 
survey,” to cast doubt on Himmelstein’s findings/” 

No one has systematically examined the DOJ's court record method and 
why exactly it differs from the Himmelstein study’s findings. We undertake that 
examination here by imposing both methods on, and collecting both types of 
information from, a single population. 

B. Data for the Current Study 

Wc analyze information from the 2007 Consiuncr Bankniptcy Project 
(“2007 CBP”), a nationally representative study of approximately 2,500 personal 
bankniptcy cases."' The response rate to the questiomiaire portion w'as 50%.®° 
Respondents and non-respondents shared similar characteristics on variables such 
as income, debt, assets, monthly expenses, and prior bankruptcies.” The dataset 
has a slight imdcrrcprcscntation of chapter 13 cases, which wc correct with 
weighting when necessary.®* Tlie median age of a filer in tlie 2007 CBP is 43, 
older titan die median in the general U.S. population.®® Median household income 


93. Medical Debt: Is Our Healthcare System Bankrupting Amencans: Hearing Before, the 
Subcomm. on Commercial and Administrative Law of the H. Comm, on the Judiciary, 1 1 1th Cong. 
4 (July 28, 2009) (opening statement of Rep. Jolin Conyers, Jr), available at 
http://jiidiciary. house, gov/liearmgs/pdf/Conyers090728.pdf 

94. Id. at 6-7 (written testimony of Apama Mathur, Research Fellow, American Enterprise 
InsliUilc), available at hUp://judiciary .hoiisc.gov/hcariiigs/pdl7Malhur090728.pdr. 

95. Robert M. Lawless el al.. Did Bankniptcy^ Reform Fail? An Empuical Study of Consumer 
Debtors, 82 Ani. Banxr. L.J. 349, 391 (2008) (describing the methods of the 2007 CBP). 

96. Id. at 392. 

97. Id. at 396. 

98. The average Schedule F medical debt is sigiiilicantly higher for chaptei' 7 tileis tliaii 
chapter' 1 3 tilers, but ther e was no chaptei'-related ditfereiice in the likelihood of rej)ortirig medical 
debt on Schedule F. In addition, the median Schedule F medical debt for chapter' 7 and chapter 13 
triers is not sigriiticaritly ditferent ($1,698 for chapter 7 tilers versus $1 ,384 for chapter 1 3). Filers 
in the two chapter s also had a similar distribution of Schedule F debts (as well as questionnaire 
e?q3ense) across tlie range, with tlie dilTei'eiices skewing the averages likely coming largely from tlie 
group of filers witli Schedule F medical debts $10,000 and above. 'Ihus, for most of our analysis, 
we combine the two kinds of cases without weighting, but indicate wiiere we have used weighting. 

99. Deborali Ihorne, Elizabetli Warren & Teresa A. Sullivan, The increasing Tiilnerability of 
Older Americans: Evidence from the Bankniptcy Courts 3 Harv. L. & POL’Y Rev. 87, 92 (2009). 
'ilie median age hi the general population in 2007 was only 36.1. Id. at 93, fig.l. 
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of the sample is less than $28,000.'^^ Median net worth is substantially negative 
(nearly -$24,400).^'^' About half were homeowners when they tiled for 
bankruptcy, and among them, median mortgage debt was just over $l()(),()()()/‘^“ 
Respondents completed written questionnaires that included demographic 
information and odier infonnation about their pre-bankruptcy circiunstances/^' 
For all respondents, the 2007 CBP also extracted information on approximately 
200 variables from court records, many of which are debtor-supplied under 
penalty of peijury. The 2007 CBP conducted follow-up telephone surveys with 
approximately 1 ,000 respondents within a year after they filed for bankruptcy. 

Tlie approach taken in this Article is unique in several respects. First, we 
approximate the DOJ method of identifying medical debts from Schedule F in the 
court records.'*^' This enables replication and closer scaitiny of the DOJ court 
record method. Second, we arc able to isolate filers w^ho specifically identified 
medical bills as a reason for bankaiptcy as compared to lost income or the other 
ways medical problems can contribute to financial distress. In addition, we use 


100. Lawless et al., supra note 95, at 359, 404. Tlie mean was under $31,000, Id. at 404, In 
terms of income distribution, about 85% of the 2007 C'BP respondents had incomes below the U.S. 
national median household income in 2007 (undifterentiated by household size), and more than 
three in ten had incomes below tlie "'poverty rate” for a family of four. For national median income 
figures, see Cari^^n DeNavas-Walt, Bernadette D. Proctor & Jessica Smith, Income, 
Poverty, and Health Insurance Coverage in The United States; 2007, 5, 7 (2008), available 
at hTtp://www,census,gov/prod/2008pubs/p60-235.pdf For the poverty guidelines, see U.S. Dept, 
of Health & Human Servs., The 2006 HIIS Poverty Guidelines, 
http://aspe.hhs.gOv/POVERTY/06poverty.shtml (last visited Apr. 10, 2010). The income 
distribution of bankruptcy tilers in the 2007 CBP is showm in Lawless et al., supra note 95, at 360 
fTg.2. 

101. Lawless et al., siipi-a note 95, al 371,405. 

102. Mat 365. 

103. Id. al 399-402 (reproducing questiomiairc). 

104. Id. al 396. As was previously noted, the telephone survey subsample is not signiUcanlly 
different from the wLole regarding vaiiables such as “filing status, filing chapter, total assets, total 
debts, priofity debts, monthly income, [and] home value.” Id. at 396 n.l 77. 

1 05. Hie specific codebook instmetion was as tbllow's: 

Hiis numbei' rejiresents tlie sum of debts that apj)eaied to be owed to medical providers. 

Debts were counted as medical debts if they were ow^ed to hospitals, doctors, labs, 

nursing homes and otlier treatment facihties, pharmacies, medical collection agencies, 

and anything else that looked related to health, medical, wellness, or sickness. 

106. Jacoby & Warren, supra note 33, at 563 (2006) (discussing tlie importance of income 
effects of ilhiess or injury), Notably, for this Article, we are not seeking a comprehensive count of 
cases tliat could be construed as medical bankruptcies. In this respect, our study is distinct from tlie 
aim of Hinmiel stein et al., supra note 7. Still, the e?q)licit “medical bill reason” for bankruptcy 
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a more detailed series of questions about out-of-pocket medical expenses that 
reveal respondents’ medical bill management techniques. Specifically, the 
questionnaire asked whether respondents were directly responsible for medical 
bills uncovered by insurance within the two years leading up to the bankruptcy- 
filing.'’^^ Respondents who said “yes” were asked additional follow-up questions; 

How did you, or a spouse or partner, pay for the medical bills or prescriptions 
that were not covered by insurance? Did you: Check all that apply: Pay with a 
cash, check, or debit card; Pay with a regular credit card; Pay with a medical 
credit card (such as CitiHealth Card, CareCredit, or MediCredit); Pay with 
money from a home equity loan or line of credit; Agree to a payment plan with 
the medical provider; Something else (please specify). 

Hie latter questions help us scrutinize the absence of a medical bill from the 
court records and offer a window into the management practices e.xplored in Part 
II. A. For tins Article, we report findings for all of the responses, and primarily 
discuss the options that most directly relate to discrepancies between the court 
record method and the surv'ey method: cash, credit card, and home equity- 
loans. Also, w'hereas pnor surveys asked only whether respondents incurred 
more thmi $1,000 in out-of-pocket expenses, respondents in this study were 
asked to identify- the amount that they paid out-of-pocket within specified ranges: 
less tlian $1,000; $1,000-55,000; $5,001-$10,000; and more than $10,000. Tliis 
greater specificity enables a better comparison to the court record method and 
facilitates a more in-depth analysis of medical burden. Overall, our innovation is 
to deploy both the survey method and the court record method on the same 
dataset, and to use new metliods of analysis to undertake this comparison. 


helps identify tilers who are likely to have some noii-trivial obligation. Tf court records are a useful 
souTce of infonnation about medical burden, then w'e at least should be able to tind evidetice of 
substantial medical bills in the records of these respondents. 

107. The exact language of question 18 was: ‘T)unng the TWO years before the bankiuptcy, 
weie >'ou, or a spouse or paitiiei', FINANCIALLY responsible for ANY medical bills, 
INCLUDING prescription medication or co-payments, tliat were NOT covered by insurance” 
(emphasis in original). Ihe question did not ask the respondent to indicate the specific source of die 
cost (doctor, hospital, prescription drugs, etc.). 

108. A more in-depdi evaluation of payment plans and “soinetliing else” (other forms of 
payment for medical bill payment not discussed in this Article) will be reported in a separate paper. 
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111. Analysis .-u® Findings 

Wc start by reporting Schedule F medical debt. The left column of Table 1 
replicates the information the DOl reported to Congress. The middle column 
represents our 2007 CBP data limited to no-asset chapter 7 eases (liquidation 
cases) to most closely match the DOJ sample. The right column represents the 
2007 CBP ftill core sample that also includes chapter 13 (repayment plan) eases. 

Table 1: DOJ and 2007 CBP SAMPLE COMP ARISONS 


DOJ Sample (No-Asset 7s 
Closed Between 2000 and 
2002, Excluding N.C. & 
Ala.) 

2007 CBP Sample (No- 
Asset 7s Only) 

2007 CBP Sample (7s and 
13s) 

1 All Cases 

jV==S,203 

-V= /,7/9 

N=2,438 

54% listed no medical 
debt. 

48.4% listed no medical 
debt (50.6% if including 
cases with missing data). 

49.8% listed no medical 
debt (50% if including 
cases with missing data). 

Medical debt accounted for 
5.5% of the total general 
unsecured debt. 

Medical debt accounted for 
6.2% of the total general 
unsecured debt 
($5,851,877 of 
$93,095,955). 

Medical debt accounted for 
5.6% of the total general 
unsecured debt 
($7,727,494 of 
$136,353,023). 

90.1% reported medical 
debts less tliaii $5,000. 

86.2% reported medical 
debts less tlian $5,000 
(88.6% if inflation- 
adjusted to $5,734). 

88% reported medical 
debts less than $5,000 
(92.3% if inflation- 
adjusted to $5,734), 

1% of cases accounted for 
36.5% of all medical debt. 

1% of cases accounted for 
37.3% of all medical debt. 

1% of cases accounted for 
35.4% of all medical debt. 

Less than 10% of all cases 
represented 80% of all 
medical debt. 

10% of all cases 
represented 80.3% of all 
medical debt 

10% of all cases 
represented 79.8% of all 
medical debt. 
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1 Cases H’it/t Any Schedule F Medical Debt I 

N=2,591 

M=S53 

A'=l,271 

Among the cases with 
medical debt, the average 
medical debt was S4,978 
per case (S5,709 m 2007 
dollars). 

Among the cases with 
medical debt, the average 
medical debt was 87,483 
per case. 

Among the cases with 
medical debt, the average 
medical debt was 86,313 
per case (weighted by case 
Ivpe). 

78.4% reported medical 
debt below $5,000 
(average of Sl,212 for this 
group). 

73.4% reported medical 
debt below $5,000; 76.3% 
with inflation adjustment 
(average of 81,405 for tliis 
group). 

76.1% reported medical 
debt below $5,000; 78.8% 
with inflation adjustment 
(average of $1,394 for tliis 
group). 

21.6% of cases accounted 
for 80.9% of all medical 
debt.’™ 

21.6% of cases accounted 
for 82.4% of all medical 
debt."" 

21.6% of cases accounted 
for 81.3% of all medical 
debt.'" 

Medical debt accounted for 
13.0% of the total general 
unsecured debt. 

Medical debt accounted for 
12.3% of the total general 
unsecured debt. 

Medical debt accounted for 
12.2yo of die total general 
unsecured debt. 


Table 1 shows that the application of the court record method to the 2007 
CBP dataset produces results that are ver>- close to the DOJ results. With respect 
to the differences, Table 1 indicates that our court records include a slightly 
greater proportion of cases with Schedule F medical debt than the DOJ sample. 
Also, our sample’s average medical debt, as indicated by the court records, is 
higher than the DOJ sample’s, even after adjusting the numbers for inflation 
using the Consumer Price Index. These increases are consistent w'ith rising 
medical costs (at a rate that is outpacing inflation) and self-pay obligations during 
tlie 2000s. Furtlieniiore, because the DOJ reported neither median debt nor a 
distribution of tlie larger debts, it is possible that a small number of large debts 
explain the differences in averages.**" In Figure I, we report the distribution of 
the 8% of our sample with more than $10,000 in Schedule F medical debt. 


109. We do not know why tlie DOJ reported this measure, but we replicate it in this l able. 

110. Additionally: 1% of cases accoimt lor 2.9% of Ihc total medical debt, 10% of cases 
account for 67.4% of the total medical debt, and 20% of ct^s account for 81.4% of tlie total 
medical debt. 

111. Again, we offei' more figures: 1% of cases account for 2.5% of tlie total medical debt, 
10% of cases account for 65.3% of the total medietd debt, and 20% of cases account for 80% of tlie 
total medical debt. 

1 12. We did not cap or remove outliers (disclosed in f igure 1 and note 1 13) because we found 
no evidence that die data in die DOJ report ct^ped or excluded outliers. Earlier analyses by U.S. 
Trustee researchers appear to include the biggest Schedule E medical debts. See Ed Elyim & 
Gordon Berniant, The C/ass q/'2000^ Am. Bankr. Inst. J.,Oct. 2001, at 20 (reporting that "medical 
debt-figures were liigldy skewed by a few debtors with enormous medical debts.”)’ 
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subdivided by chapter of bankruptcy filing.”^ 

Figure 1: Court Record Medical Debt owrSIO.OOO 



$10,000 to $20,001 to $35,001 to $50,001 to Morctliaii 
$20,000 $35,000 $50,000 $100,000 $100,000 

Amount of Schedule F Medical Debt 


15 Chapter 7 n Chapter 1 3 


Now that w'e have verified the similarities between the DOJ and 2007 CBP 
court records, we assess how well the court record method reflects pre- 
bankruptcy out-of-pocket expenses. To be included in a court record count of 
medical bills, a bill must have several qualities. It must be outstanding on the 
date of the bankruptcy filing Tlie filer must know about the bill to report it. 
Finalh', the holder of the claim must be identifiable as medical to a third-party' 
coder. Figure 2 displays medical e.xpense of the 2007 CBP sample as indicated 
on the questionnaire (the survey method) and on Schedule F (the court record 
method. Importantly, the questionnaire asked only about expenses within two 
years prior to filing, whereas court records include claims incurred at any time 
before filing. This comparison thus suppresses even greater potential differences 
between the measures. 


113. Of tlie filers witli Schedule F medical debts over $100,000, four were just over this 
amount, two had over $500,000. lltree of these six filers were under twenty-five years old. 
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Figure 2: Qiiestionnaire-Derr'ed Medical Expenses and Schedule F 
Medical Debt 


60% 



More than $5,001 to $1,000 lo Less than Zero 
$10,000 $10,000 $5,000 $1,000 


Amount of Medical Expenses / Medical Debt 
® Questionnaire * Schedule F 


As Figure 2 shows, respondents had consistently lower levels of Schedule F 
medical debt than out-of-pocket medical e.xpenses incurred within two years 
prior to filing.""* Tlie darker columns in Figure 2, which represent the 
questionnaire responses, show that nearly eight of ten respondents reported some 
out-of-pocket expenses within two years before filing, whereas medical debt 
could be found in the court records of only about five of ten respondents. 

Wc examined the level of congruence between the court record and 
questionnaire measures in various ways. We established the Cronbach's alpha 
between the two variables, which is 0.609."" This level of congruence between 
the two measures is low' enough to merit concern about the validity' of using one 


114. As illustiated by Figure 1. the distiibutions of the two measures are dittereiit. Written 
questionnaire exj^ense fonns a uniiiiodal distiibution, with a peak at SI ,001 to S5,000. Schedule F 
medical debt manifests a diffei ent pattern, wth about half tlie respondents having zei o Schedule F 
medical debt, and greater thati eight out of ten repotting $5,000 or less. 

115. Cronbach's alpha is a measurement ofhow well two or more variables 'liaiig together,” 

or whether they measure a single latent construct. It is a measure of the reliability or consistency 
bet\^'een the items at hand and is computed ttirough the equation: a = , where N is the 

number of items, c is tlie interitem covariance, and v is the average variance of the items. At tlie 
most basic level, Cronbach’s alpha allows a researcher to evaluate how well one variable can 
replace anotlier variable. 
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oftliese measures as a stand -in for the otlier."** 

Next, we engaged in a filer-by-filer comparison of the two measures, which 
can be explained as follows. First, we compared the dollar value of the court 
record and sim cy measures for each filer. Doing this, w'C identified about a third 
of respondents in our sample (32%) w'ho reported expenses on the questionnaire 
based on the suiA^ey method, but w'ho had no medical debt in their court records. 
Documenting precise declines in dollar amounts when neither number is zero is 
more difficult because the questionnaire asked for an estimate of expense by 
category rather than an exact dollar amoimt. But we conservatively estimate that 
an additional 56% of the sample had less Schedule F medical debt than 
questionnaire-reported expenses.^ 

Our second filcr-by-filcr approach was to subtract a categorized measure of 
Schedule F medical debt from the questionnaire medical expenses category for 
each respondent.^ For each case, this produced a nine-point scale ranging from 


116. Generally, for comparing groups, a Cronbach's alpha of 0.70 to 0,80 or higher allows one 
to substitute one variable for anotlier or to create a composite variable using the two measures, See 
J. Martin Bland & Douglas G, Altman, Statistics Notes: Cronbach ’s Alpha, 314 Bru , Med, J. 572, 
572 (1997). 

117. To calculate tlie differences between questionnaire-reported medical e?q5ense and 
Schedule F medical debt for this pfirticular fmding, we subtracted each individuars reported 
expense from Schedule F medical debt, allowing us to compare tlie two reporting processes in a 
“pair-wise” manner. We needed to estimate a dollar amount for expense because the questiomiaire 
asked only for ciitegories of expenses. To estimate, we took the middle point of each expense 
category^ and used tliat to ciilculate the difference. For example, tor the categoiy $1,000 to $5,000, 
each respondent who reported expenses in that range was assigned a dollar debt amount of 
$3,000.50. For those who reported “more lhan $10,000” in expense, we assigned a dollar ainounl 
of $15,000 for purposes of this analysis. We believe lhal (his is a particularly conservative cslimale, 
given that on Schedule F, only half of the medical debts over $10,000 were also under $20,000. See 
supra p. 267, ilg.l. To prevent these respondents ifom skewing the average dilTcrcnce between the 
two measures, vve coded anyone who reported ‘inore Lhan $10,000” in expenses on the 
questionnaire and rej^oited more than $10,000 in debt on Schedule F as having zero difference 
between the the two measures. Again, this allows our measure to be conservative. 

1 1 8. Tire initial categories of expense, consistent with the rarrges orr the questiomiaire, are 
coded as follows: “zero” means no expense, “ 1 ” means under $1,000; “2” rqrreseiits exirense 
between $1 ,000 and $5,000; “.3” means expense between $5,001 and $1 0,000; and “4” represents 
more tliaii $10,000. Subtracting tlie categoiy' of Schedule F debt from tlie categoiy of questiomiaire 
expense indicated by each respondent yields a number betw'een “-4” and “+4.” 'ihese numbers tlius 
take on a meaning different from the original codes, f or example, “zero” indicates liie same 
category' of expense on botli measures, whether that category is no medical bills or over $10,000 in 
medical bills. When we use numbers in the appendices and going forward, we mre referring to the 
result of tills subtraction. 
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'"-4” to “+4”. A “-4” signifies that an individual had more than $10,000 in 
Schedule F medical debt and no questionnaire-reported expenses. A ‘*+4’' 
signifies that an individual had more than $10,000 in expenses on the 
questionnaire but no Schedule F medical debt. Appendix A shows the 
distribution of cases along this scale. 

Most respondents fell within the same categoiv^ of expenses under both 
measures or had more survey expenses than court record medical debt.^^^ About 
one-fifth of the sample clearly had out-of-pocket expenses that were at least 
$1,000 more than their Sehedulc F medical debt, and often the differenee was 
more than $5,000 or more than $10,000.^''*^ Cases fitting this deseription reveal 
most clearly the difficulties of relying on only court records; they also present the 
most interesting questions of how these households managed to reduce medical 
obligations in the midst of financial problems. 

Although the additional analysis using this scale focuses on this fifth of 
respondents, we must emphasize that this is not a comprehensive count of people 
with serious medical burden. Some respondents with very significant medical 


1 19. Ill the group of cases on tiie negative side of the scale. Schedule F medical debt exceeded 
the questioimaire reports of expense. We strongly suspect tliat Uiese cases can be explained by the 
timing: the questionnaire asked for out-of-pocket expense only uithin the two years prior to filing. 
By contrast, Schedule F captures debts older tlian tw'o years. Some particularly big debts are likely 
to be older. Notably, the presence of some cases with Schedule F debt older than two years and no 
recent out-of-pocket expense slightly dampens the discrepancy betw'een these two measures of 
medical burden, A small number of such cases may not only raise the Schedule F medical debt 
averages, btit also could make the highest dollar category' of medical bills supra p. 268, fig. 2) 
seem more consislenl across measures lhan il really is. Allhough vve believe this lo be Ihe dominanL 
explanation, particularly for the cases in Ihe ‘-4” and “-3” calegories, we offer several others as 
well. \^Tiile completing the exact dollar amounts on Schedule F, respondents may have been more 
likely lo have been consulting direct dociunenlalion and lo be completing the paperwork with a 
lawyer. A debtor who estimated even a few dollars less on the queslioimairc could create a 
discrepancy when tliis measure was conipajed with Schedule F medical debt. Most discrepancies 
on the negative side of the scale are witliiii a one or two point ditfeience, and tlius potentially are of 
smallei' amounts. Also, some medical jiroHders impose interest and/or thiance charges. A 
respondent may have recalled and reported only pnncij)al on the questionnaire, while Scliedule F 
lists tlie legally collectible debt that includes these additional amounts. Finally, although the coding 
eiToi rate in tliis study was v^eiy law, eixor remains a possible ejq^lanatioii. For tlie rate, see Lawless 
et al., supra note 95, app. 

120. We refer here to categories “+2,” “+3,” and “+4,” wliich represent ha^'ing out-of-pocket 
expenses of at least $1,000 more, $5,001 more, or $10,001 more, respectively, tliaii Schedule F 
medical debt. I'he 20% figure is premised on missing variables being included in the total count. 
See infra app. A. 
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bills do not have verifiable discrepancies between the court record and survey 
measures. The most populous group of filers, whose expenses fall within the 
same categoiy on both measures (as indicated by a "zero”), is very diverse 
regarding the amounts of medical debt these respondents faced both before and 
during bankmptcy. For example, 11% of all respondents who arc a “zero” had 
over $10,000 of expenses in both the questiomiaire and Schedule F. Such a 
respondent may have owed $50,()()() in medical bills beforehand and could either 
continue to owe those bills to a provider or have reduced them to some amount 
above $10,000 identifiable as medical bills on Schedule F. An additional 4% had 
between $5,000 and $10,000 of medical expenses on both measures. The 
average Schedule F medical debt for this “zero” group is just under $5,000, 
suggesting that individuals could, in fact, have paid thousands of dollars towards 
their medical debt while still occupying the same category of expenses on the 
two measures. Cases that arc a single category greater as recorded by the survey 
method compared to the court record method (a “+1” in Appendix A) also mask a 

wide range of dollar differences and significant medical obligations for the same 
122 

reasons. 

With respect to the fifth of the sample with the biggest verifiable 
discrepancies between the measures, a variety of possibilities could explain why 
file same debtor reported a large amount of medical expenses in the questionnaire 
but had little (or no) identifiable Schedule F medical debt Tliere is the standard 
problem that some medical providers or their debt collectors do not have 
mcdical-soimding identities that court record coders can discern. Also, having 
more questionnaire-reported medical expenses than Schedule F medical debt 
could reflect that individuals on the brink of bankruptcy paid off some or all of 
tlieir medical bills. Such payoff would not necessarily signify a lack of 


121. Forty percent of those who have the same category of medical expense on the 
questionnaire and medical debt on Schedule F had no out-of-pocket medical expenses or medical 
debt. 

122. Tliose respondents that fall in tlie “+1” categoiy' have, on average, just under S1,000 in 
Schedule F medical debt and are most likely to report less than SI ,000 in out-of-pocket expenses in 
the two years prior to tiling. However, like the “zeros,” these individuals could easily have large 
differences in the amount of expense and Schedule F medical debt. For example, some respondents 
indicated more than 10,000 in exjrense and reported between $9,000 and $1 0,000 in medical debt 
on Schedule F. It is possible tliat tliey had $10,001 in expenses and only paid off $100 of that debt, 
puttmg them in one category lower, but it also is possible that respondents had $25,000 in expenses 
and paid $15,100 off those expenses off prior to bankruptcy. 

123. See inftxi note 152. 

124. See generally Cliristopher farver Robertson, Michael Hoke & Richard hgelliof. Get Sick, 
Get Out: The Medical Causes of Home Mortgage Foreclosures^ 18 HEALTH MATRIX 65, 90-92 
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financial burden from the bills; money is fungible and financially distressed 
families constantly' make difficult choices about how to juggle expenses. Those 
filers most concerned with maintaining relationships with doctors could have 
fought very hard to pay these expenses while defaulting on other major 
obligations or satisfying those obligations using credit cards. We can test the 
payoff hypotliesis by looking at how' tlie filers report managing their medical 
expenses, paying careful attention to the reported use of cash or cash equivalents. 

In addition, some existing medical bills might simply be missing from 
Schedule F. This could be due to inadvertence,’^ a mistaken belief that insurance 
would fully cover a pre-bankruptcy procedure,’"^ or a more intentional effort to 
hide the bankruptcy from a provider (who, if not listed, may not hear about the 
case) to avoid a feared disruption in health care.''” The possibility that these 
circumstances explain the complete disappearance of a medical bill can be 
explored in part by looking at cases in which complete payoff would be most 
imlikely due to tlie size of the bills. 

As the literature review suggested, reporting more expenses on the 
questionnaire than medical debt on Schedule F also could be due to the use of a 
credit card, home equity' loan, or less fonnal borrowing to finance part or all of 
medical bills. In such an instance, out-of-pocket medical expenses, even if not 
paid fiilly by the time of filing bankruptcy, would not appear as Schedule F 
medical debt. Or. Schedule F medical debt would be lower in amount while debt 
to other creditors would likely be higher. 

Discrepancies also could reflect that people overly attribute their financial 
problems on questionnaires to medical issues, which seem like a socially 
acceptable basis for overindebtedness.’*® Due to the methods employed here, this 
is less likely to explain the discrepancy in this study. The discrepancy reflected in 


(2008) (rcporling slalcmcnls of foreclosure dcfcnclanls lhal Ihc)' had reallocalcd money inLended for 
Ihcir mortgages toward medical bills). 

125. Tt also is possible tliat providers gave respondents sigiiiticant discounts for prompt 
payment that remain invisible to us, although those payments could have come from anothei credit 
source. 

126. See, e.g.. In re Hocum, 119 B.R. 723 (Bankr. D.S.D. 1990) (granting debtor's post- 
dischaige request to amend Schedule F to include accidentally omitted S262.94 hospital bill that 
had been assigned to debt collector). 

127. For example, in one case, the debtor originally failed to hst a medical debt on Schedule f 
because he tliouglit Medicare would fuUy cover liis cataract operation. He amended Schedule F 
once he realized his error. See In re Nosier, 2007 WL 4322315 (Bankr. M.D. Fla. Aug. 2, 2007). 

128. See Jacoby et al., supra note 71, at 383. 

129. See id. at 384-85 for discussions of overmedicfdizatioii generally. 
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Figure 2 and the text is based on a purely factual question about out-of-pocket 
obligation not covered by insurance. The 2007 CBP questionnaire did not ask 
people about “medical debt” which could be susceptible to inconsistent 
interpretations. Thus, the survey method variable for out-of-pocket e.xpenses is 
straightfonvard. In addition, when respondents were asked to indicate their 
reasons for filing for bankruptcy — the place where ovemiedicalization would be 
most suspected — they did not merely check every available reason for filing that 
might be sympathetic. Indeed, only three out of ten respondents e.xplicitly 
indicated medical bills as a reason for bankruptcy, even though far more reported 
substantial out-of-pocket medical expenses and had other indicators of distress. 

In otlier words, it is possible that respondents have assigned too little 
responsibility to their medical problems for their financial downfall .'"* Even the 
greatest skeptics of the studies by Himmelstein et al. would be unlikely to 
suggest that the three out of ten people who reported medical bills as a reason for 
bankmptcy lacked any medical liability. 

To begin our assessment of the possible explanations for discrepancies 
between the court record and survey methods, we look at the raw percentages on 
the use of cash, credit cards, and home equity' loans for people with any medical 
expenses not covered by insurance.'"" Tliese absolute percentages of credit usage 
presimiably are dampened by the proximity' to bankruptcy when some filers 
already have consumed their available credit.'"" But the overall frequency is less 


130. Respondents in our sample selected an averfige of 4.33 rewasons for filing out of a total of 
19. Respondents who included the medical bill reason hud a slightly higher jiverjige (5.75), but this 
can be explained by the fact that there was a strong association between reporting medical bills as a 
reason and ihe other medical reasons on (he list of responses. For more infomialion about the 
indication of medical reasons for iiling, see infra p. 281 , lig.6. 

131. Jacoby & Warren, supm nole 33. 

132. The percentages in Figure 3 vary' slighlly from those in Appendix B because the 
questionnaire variables had fewer missing data points. Appendix B looks al these variables in 
combiTiatioTi witli the court record variables, which reduced the numbei of obseiv^ations. Also, 
Appendix B shows the differ ence in home equity loan use if one includes all who reported exjiense 
regardless of housing tenure. 

133. We do not know the credit limits of our respondents. Because credit limits are not 
regularly rejioited iti the geiiei al population, studies have used various techniques to estitnate them. 
See Robert B. Avery et al.. An Overview of Consiivier Data and Credit Reporting, Fed. 
Res. Bull. 58 (Feb. 2003), available at http://www.federalreserve.gov/pubs/bulletiii/2003/ 
02031ead.pdf. llie most common approach is to use the highest balance ever reported as tlie credit 
limit. Using this teclinique, Aver>' et al. found in their 2003 paper tliat about 25% of revolving 
accounts in liie general population had a credit limi t below' Sl.OOO; 41% had a credit limit betw'een 
$1,000 and $4,999; and only a very small percentage had a credit limit of $25,000 or more. Id. 
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important than the circumstances under which respondents used credit. Figure 3 
shows medical bill payment methods broken down by those respondents who 
reported that medical bills w'ere a reason that they filed for bankruptcy' and those 
who did not. This breakdown demonstrates that respondents who indicated 
medical bills as a reason for filing use regular credit cards and home equity loans 
at a much higher level. In this Figure, the vertical axis shows the percentage of 
respondents with medical expenses.'""* The horizontal axis is a breakdown of the 
use of different methods of paying medical bills. 

Figure 3: Methods of Managing Medical Bills 
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Figure 3 illustrates that those who reported medical bills as a reason for 
bankruptcy said they used home equity for medical bills nearly four times as 
frequently as the other respondents, and had a higher rate, by more than a third, 
of using credit cards to pay medical bills.'^’ The markedly higher use of home 


Looking at tlie overall profile of revolving accounts, tlie average credit limit was about Jt4,500. Id. 

134. Here, as before, we examine only those respondents who indicated having any out-of- 
pocket medical expense in the two years prior to filing for bankruptcy. 

135. Differences between those with a medical bill reason for filing and those without a 
medical bill reason for filing are statistically significtmt (p-value < .05) for use of bolii credit cards 
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equity loans and credit cards to pay medical bills among those who reported 
medical bills as a reason for filing is of particular importance to our analysis. If 
an individual pays for medical care with a credit card or home equity loan, then 
these expenses will not be identified as medical bills in court records. The data 
presented in Figure 3 thus support a more nuanced and multi -instniment 
approach to evaluating the effect of medical debt on bankruptcy filings. 

We also examined the congruence betw'een medical obligations captured by 
the court record and survey methods depending on whether respondents listed a 
medical bill reason for bankniptcy. Respondents who identified this reason for 
filing for bankruptcy had, on average, twice the difference between sun'-ey 
medical expenses and Schedule F medical debt as those who did not identify' 
medical bills as a reason for filing.'^'’ And, as noted in the introduction, over one 
quarter (27%) of those who identified a medical bill reason for bankniptey had 
zero Schedule F medical debt, rendering them invisible in the court record 
method. 

To explore further the possible explanations for reduced or invisible medical 
debt using the court record method, wc look at tlic medical bill management of 
respondents based on the levels of discrepancy between tlie two methods of 
measurement.'” Appendix B reports all of our results as well as whether the 
differences are statistically significant using a traditional ANOVA test.'” Figure 
4 shows three important methods of responding to medical bills. It reports these 
in groups that had increasing amounts of difference between the court record and 
survey methods. If paying off medical bills in full were tlie explanation for tlie 
decline or disappearance of medical bills by the time of bankruptcy, we would 
expect to see high rates of reporting use of cash and cash equivalents by 


and home cqiiily loans. All dilTcrcnccs, when Icslcd across Ihc ihrcc groups — 1) all respondents 
with medical expenses, 2) those with a medical bill reason for filing, and 3) those without a medical 
bill reason for filing — are statistically significant with an ANOVA lest. However, we cannot 
identify which of the differences are causing that statistical significance. ANOVA is an “^ANalysis 
Of VAriance” test, which compares group means by analyzing compaiisons of vaiiance estimates 
to deteimine whether the diffei ences in means are statistically significant. 

136. The diffeience is statistically significant. Overall, all respondents rqioTted just over half 
of a categoiy more of medical expense than of Schedule F medical debt. Those who listed medical 
bills as a reason for tiling had, on average, approximately tliree-quatteis of a categoiy more of 
medical expense than Schedule F medical debt Those who did not indicate medical bills as a 
reason for filing had less than 0.4 of a category' more medical expense tlian Schedule F medical 
debt. 

137. See supra text accompanying notes 118-122. 

138. As these variables are coded as “Yes” or “No” variables, the frequency can be essentially 
understood as liie percent of respondents in the group replying affirmatively to die question. 
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respondents witli the biggest gaps. Figure 4 and Appendix B show a pattern of 
slightly decreasing use of cash, with the lowest frequency of cash usage reported 
by' those who reported over $1(),0()() of medical expenses on the questionnaire 
but had no Schedule F medical debt.'^^ The pattern m Figure 4 suggests that 
having lower Schedule F medieal debt is not due to individuals paying off 
medical bills completely with cash, debit cards, or checks before filing for 
bankruptcy'. 

Figure 4: Use of Cash, Credit Cards, and Home Equity Loans for Medical 
Bills, By Gap in Measures 
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By contrast. Figure 4 illustrates a positive relationship between the reported 
use of a regular credit card to pay medical bills and the difference between the 
reported expenses on the questionnaire and Schedule F medical debt.*^“ This is 


139. ilie difference in use of casli, debit cards, and checks is statistically significant to the 
0.002 level. Using the ANOVA method of testing the diflerences in tlie groups does not allow us to 
identify which differences are statistically significant, but does allow us to demonstrate tliat the 
overall patterns of use vary enough to be statistically significant. 

140. ihe differences in use of a regulm: credit card for medical bills are statistically significant 
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consistent with the concern that debts transferred to credit cards become 
minimized or invisible in court record studies.'^' 

Filers witli significantly greater out-of-pocket expenses than Schedule F 
medical debt also indicated use of home equity loans with much greater 
frequency. This is especially true for those with at least $10,001 more in 
expenses tlian Schedule F medical debt; over a quarter of this group used home 
equity loans to pay medical debts. This is m sharp contrast to the overall rate of 
5.8% who used a home equity loan to pay off medical debt among all 
homeowners in the 2007 CBP. 

Appendix C displays the comparative medical bill management for the group 
of respondents with more than $ 1 0,000 in expenses reported on the questionnaire 
and zero Schedule F medical debt. Members of this small group would have had 
to expend significant effort to pay off $ 1 (),()()() — or much more — completely in 
cash before bankruptcy. Also, this biggest of possible differences between the 
measures would be less likely to be due to forgetfulness about medical bills, 
partial payoff of medical bills, seeking to hide tlieir bankruptcy cases from 
providers, or other such explanations. Respondents in this group reported using 
home equity loans for medical bills at over four times the frequeney of everyone 
else; they also reported using credit cards twice as often as everyone else. 


to the <0.001 level. Like anyone reporting medical expense on the qitestiomiaire, the group that 
reported over $10,000 of debt on Schedule F and zero expense on the questioimaire would have 
skipped the question about managing out-of-pocket expense and tints had the “lowest’ use of all 
methods of payment. 

141. As another measure, when we isolated and compared the Schedule F medical debt of 
those who indicated using credit cards for medical bills from those who did not so indicate, the 
credit card users reported lower average and median inerlieal debts. However, credit card users had 
nearly twice the amount of credit card debt. Cretlit card users had $5,264 average Schedule F 
medical debt versus $6,841 for non-cretlit card users. We also compared medians: those who used 
credit cards to pay merUcal bills had a median Schedule F methcal debt of $1,473, compared to 
$1 ,791 for tliose who did not use a credit card. The difl'erence is significant to the 0.05 level. Tliose 
who rqioited using a regular credit card to pay for medical exjienses tiled, on average, $.31 ,853 in 
credit card debt on Schedule F, compai ed to $1 5,792 in credit card debt for those who did not use a 
regular credit card to pay medical exjrenses. 

142. Figure 4 port] ays tlie percentages of those who owaied a home and used a home equity 
loan for medical expenses; if we look at all filers, (i.e. not just tliose who owned a home in tlie last 
five years) we see a similar pattern, but smaller numbers. For example, 19% of those in tlie highest 
group report using a home equity loan, compared to 3% of those reporting the same amount on botli 
measures, the differences exhibited using either methods of measurement are statistically 
significant to the 0.0001 level. All data on the individual breakdown of use of home equity loans 
are available in Appendix B. 
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Generally, filers with the greatest amounts of out-of-pocket expenses but zero 
Schedule F medical debt had a much higher rate of reporting that they shifted 
obligations to alternate creditors that are undetectable as medical on court 
records. 

To further corroborate these findings, we looked at the amoimt reported on 
Schedule F of claims owed to credit card lenders (as opposed to claim holders 
with medical identities).''*^ Figure 5 reports the results. 


Figure 5: Average Schedule F Credit Card Debt, By Gap in 
Measures 



As Figure 5 show s (and is reported more fully in Appendix D) the amount of 
Schedule F credit card debt grows as the gap increases between the sun'ey and 
court record methods of identifying medical obligation.''” The filers represented 


143. Tt cat! be difficult to identify credit card debt because of the vanety of ways debt can be 
listed on Schedule F. Although we would get tlie same results eilliei way as tlie next footnote 
explains, we used a very conservative, lower bomid de fini tion of credit card debt by using only debt 
in wliich the listing contained the words ‘‘credit ciurd,” “card,” “revolving credit,” “charge account,” 
or closely similar terms. Also, any hsting that contained brand name words for a credit card, such 
as “Visa,” “MasterCard,” or “Discover,” was comited as definitely credit card debt. 

144. lliis result is obtained with tlie “definitely credit card” variable, but the same pattern 
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in Figure 5 — the fiftli of the sample with verifiably higher out-of-pocket 
expenses than Schedule F medical debt — had much greater average credit card 
debts than the $19,006 average credit card debt of all filers in the sample, and 
also had higher median credit card debts than the median of the overall sample. 
Again, this suggests that those with less Schedule F medical debt arc not 
necessarily paying off medical debt with ease, but ratlier are shifting medical 
bills to alternate forms of credit.'"*^ These findings also support the story that 
bankruptcy filers in our sample made their medical providers a higher pnonty 
than other types of creditors. As money is fungible, these individuals went into 
bankmptcy with lower medical debt but higher levels of credit card debt.'^'’ In 
addition to the court record infoniiation on credit card usage, we find a parallel 
trend regarding home mortgages. As the gap grows betw'een the questionnaire 
medical e.xpenses and Schedule F medical debt, so do the amounts of secured 
claims against filers’ residences.*'*^ This generally corroborates filers’ reporting 
of home equity use for medical bills. 

We explored other indicators that might shed light on why medical expenses 
are not appearing on Schedule F. The 2007 CBP questionnaire asked respondents 
to indicate whether they engaged in a variety of methods to “make ends meet” 
during the previous two years. '■** We were interested in whether respondents with 


emerged when we conducted tlie same analysis with the “probably credit card” variable, as well as 
with the tw'o measures combined. 

145. The pattern is the same for both chapter 7 and chapter 13 cases, but the amounts in 
chapter 7 cases are higher for cases fitting the two left-most columns on Figure 5. 

146. These results are consistent with an earlier analysis of no-asset chapter 7 cases by 
researchers al the Executive Office for United Slates Trustees (in DOT), in which Schedule F credit 
card debt levels were particularly high among filers wilh no observable medical debt on Schedule 
F. See Ed Flynn & Gordon Bermanl, Credit Card Debt in Chapter 7 Cases, AK'I. B.'\NKR. Inst. J., 
Dec. 2003/.Tan. 2004, al 20 (credit card debt of those wilh no Schedule F medical debt was higher 
than those wilh Schedule F medical debt and “was more than twice as high as for debtors who 
listed at least S5,000 in medical debt”); see also Mtchrtj.f M. Doty f.t at,., SeftkCt Rf.D: Thf 
Growing Burdfn of Mfdtcai. Bit.i.s aajd Debt Faced by U.S. Famit.tf.s (Cominoinvealtli Fund 
Issue Biief, 2008), available al http:/Avw^'.cotiiinotiwealthfund.org/Content/PublicationsTssue- 
Rriefs/2008/Aug/Seeing-Red— Tlie-Growing-Burden-of-Medical-Bills-and-Debt-Faced-by-U-S— 
Families. aspx. 

147. Home owners with the highest level of dittereiice between medical expenses and 
Schedule F medical debt (i.e. at least S10,001 more in medical expenses tlian Schedule F medical 
debt) also have the highest level of secured claims against their residences, a dollar figure which 
dechiies as tlie difference between medical expenses and Schedule F medical debt decreases.. 

148. File questiomiaire asked: “During the TWO yearn before the banlanptc>T did FFFHFR 
you or a spouse or partier DO, or FRY TO DO, any of the following tilings in order to malce ends 
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increasingly greater questionnaire-reported expenses tlian Schedule F medical 
debt were more likely to report “Consolidated debts with a credit card or new 
loan” or “Put necessities on the credit card (for example, food or monthly bills)” 
as coping options. As Appendi.x E shows, those with higher e.xpenses than 
Schedule F medical debt were more likely to say that they put necessities on the 
credit card.'"''’ 

Finally, we turn back to filers' stated reasons for bankruptcy, which in 
Figure 6 are broken down based on the size of the difference between the court 
record and survey measures of expenses. This helps determine the consequences 
of relying exclusively on tire court record method to measure medical-related 
financial burden. As Figure 6 shows and Appendix F reports more fully, as the 
gap between the court record and survey measures grows, so does the percentage 
of respondents who indicated medical bills as a reason for filing for bankniptcy 
(the left-most column in each grouping). These findings suggest that the court 
record method particularly imder-represents medical bill problems for filers who 
reported medical reasons for filing for bankruptcy. 


meet? (Check all lhal apply.)’" Possible responses Nverc: '‘Worked more hoiixs or got another job; 
Cashed out or bonowed from a retirement, a 401k, a pension account or life insurance; Retinanced 
your home, took out a home equity loan or line of credit, or took out a debt consolidation loan that 
was secured by your liofue; Sold your house; Asked creditois, such as laiidloids oi credit caid 
companies, to work with you on the payments; Sold or pawned a car, fmniture, or other" per sonal 
property ; Consolidated debts with a credit card or new loan; Used a payday loan business (for 
example. Check to Cash) or car title lender to bonow' money or teike a cash advance; Put necessities 
on the credit card (for example, food or monthly bills); Accepted or borrow^ed money from family 
or friends; Accepted or borrowed money from a religious group or charity; or Sometlhng else." 

149. 'ihey w^ere not more likely to say that they consohdated debt on a credit card or new loan, 
but it is not obvious liiat respondents w'ould conceptualize moving medical bills to credit cards as a 
consolidation. 
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Figure 6: Medical-Related Reasons for Filing for Bankruptcy, By 
Gap in Measures 
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Figure 6 presents the distribution of individuals who said that medical bills, 
medical problems of self or spouse, or medical problems of other family 
members were a reason for filing. Again, this distribution is categorized by the 
difference between the medical expenses reported on tlie questionnaire and tlie 
amount of medical debt reported on Schedule F. Note that two-tliirds of 
respondents with more than $1 (),()()() in medical expenses on the questionnaire 
and zero medical debt on Schedule F reported that medical bills were a reason for 
filing for bankruptcy. Thus, Figure 6, like Figure 3, shows that those most 
affected by medical debt are less likely to show' up in a court records study. 
Ffad we conducted our study relying entirely on court records as the DOJ did in 
2005, our medical debt count would not have included a single member of this 


150. Wliile tlie number of cases tliat fall into the categor>' of $10,000 or more expenses 
reported on die survey and zero Schedule ¥ medical debt is small (19 cases in our sample), tliis 
group represents a very conservative method of analyzing medical debt in bankruptcy. 
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group For the otlier respondents represented on Figure 6, a study relying 
exclusively on the court record method would have significantly understated their 
medical burden. 

The analysis for this project has limits. First, as noted earlier, any attempt to 
code medical debts from court records risks tlie omission of providers or related 
parties with no obvious health care designation in its name; our studv' is no 
exception.'’^ This limit is consistent with our conclusion that multi -instrument 
studies are preferable to e.xclusive reliance on court records for some kinds of 
research questions. Second, the questionnaire did not ask respondents to identify 
tlie precise Hpe of health care that they received, precluding a correlation of type 
of care and medical bill management for the full sample.' ^’ Third, the nature of 
the data collection ultimately required that we compare a continuous vanable 
(Schedule F medical debt) with a categorical one (prc-bankniptcy out-of-pocket 
expenses) based on dollar ranges. The categories arc the most precise measures 
available for out-of-pocket estimates for the fiill dataset. Fourth, the variables are 
drawn considerably from self-reported questionnaire data and thus face the same 
challenges as otlier interview and questionnaire studies. But to emphasize, this 
limit applies to the court records as well. This is not a situation in which a debtor 


151. The same pfitcem holds for illness of self or partner as a reason for filing. Familial 
medical problems were noted as a cause of bankruptcy by a smaller group of filers, but show 
similar patterns: 25% of the group with the biggest gap betw'een medical expenses and Schedule F 
medical debt selected familial medical problems as a reason for bankruptcy, compared to 10.7% of 
the sample population. A flill breakdown of the distribution into these categories is available in 
Appendix F, 

152. For example, CSI Financial Services “lakes over'' a palicnf s accounl and offers extended 
payment plans, bul the hospital takes back the debts upon a patient’s default on a payment plan. 
Haugh, supm note 18, at 18. Neither CSI Financial Services nor the banks doing the interim 
financing would be detected as medical on Schedule F imder most coding protocols. Some bulk 
medical debt buyo's do not have medical-soiuiding names. See generally In re Andrews, 394 B.R. 
384 (Bankr. F.D.N.C. 2008) (discussing Imllc buyers in a ditlerent context). 

153. Diagnosis infonnation was collected via telephone intei view and thus is available only 
for the subset of respondents who participated in that portion of tlie study. 

154. Tliose who conduct research relytng on interview and questionnaire data have long 
straggled with two principal issues. First, the nature of human response intmduces a highei degree 
of error into tlie data. See Jolui Bound, Charles Brown & Nancy Matliiowetz, Measurement Error 
in Survey Data, in HANDBOOK OF EcONOKtETRlCS 3705 (2001). Second, asking questions about 
finances and healtli, two private topics, might introduce additional error. See Mariamie Bertrand & 
Sendlul Mullainallian, Do Feople Mean What They Say? Implications for Subjective Survey Data, 
91 Avi. Econ. Rev. 67, 68 (2001). In the context of our analysis, however, we believe that our 
findings contribute meaningfully to our understanding of an otlierwise unexplained discrepancy . 
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says one thing while a court or creditor says another; in many consumer 
bankruptcy' cases, nearly all of the documents in the court records are submitted 
by' the debtor. Fifth, this study is designed to analyze bankruptcy filers. This 
means that we cannot directly comment on how non-filers deal with their medical 
bills. Sixth, wc compare court records and questionnaire data for a sample that 
was drawn in 2007, whereas the DOJ sample was collected in the early 2000s. 
We cannot prove, of course, that a surv'ey conducted in the early 2000s on the 
sample captured by the DOJ would replicate our results. But, as Table 1 
illustrates, our Schedule F data and the DOJ data (reported in Table 1) are 
similarly patterned. 

We also should take care to note some significant demographic patterns in 
expense and medical bill management that affect the accuracy of relying only on 
court records. For example, homeowners and non-homcowners had equal 
frequency of identifiable Schedule F medical debt, as well as similar distributions 
across tire dollar ranges of Schedule F medical debt.'"* But on the questiomiaire, 
homeowners were more likely to report incurring expenses within the two years 
prior to filing (81% versus 73%) and had adifferent distnbution of e.xpenses than 
non-homcowners. Homeowners also were more likely to report using credit 
cards — and, of course, home equity loans — for medical bills tlian non- 


155. We see glimpses of a difference between the bankruptcy population and the general 
population. For example, in the tracking sur%'ey of the Center for Studying Health System Change, 
more than half of respondents who reported problems paying medical bills said that providers 
suggested that they undertake payment plans. Clinninghak^, supra note 28, at 3. Even among 
bankruptcy fliers who identified medical bills as a reason lor bankruptcy, only about a third 
reported being in payment plans directly with their providers; it is possible that providers suggested 
plans to more of them. We will discuss provider payment plans in more depth in a separate paper. 

156. See supra p. 265, tbl.l. Medical costs rose at a rate outpacing inflation generally in the 
2000s, and self-pay obligation did as well. Although our literature review focuses largely on more 
recent publications, we do not believe that medical practice management advice was qualitatively 
different in the tirst lialf of the decade. See Jacoby & Wairen, supra note .33. We do not know of a 
tlieoiy on which the enactment of the 2005 bankruptcy amendments would atfect our results. 

1 57. We found few statistically sigiiiticaiit differences in tlie average amount of Schedule F 
medical debt among those with differing education levels, gendei', race, or living aTrangements. We 
also tested for a variety of demographic differences in medical bill management — for uistaiice, age, 
race, gender, homeowiiersliip, and marital status — and again many were not significant. For 
example, we did not find a significant difference in bill management between respondents who 
indicated liiat tliey lived witli a permanent partner and those who lived alone. 

158. ihe homeowaiership variable hicludes everyone who reported owning a home within five 
years prior to filing. 
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honieowiiers.^^^ A stand-alone analysis of the court records would blunt these 
differences. 

We encountered a similar phenomenon regarding medical expenses among 
petitioners who identified as African American versus petitioners who identified 
as wiiite.^''° In our sample, tliere was not a statistically significant difference 
between African American petitioners and w’hite petitioners in the frequency or 
average amount of Schedule F medical debt/^^ But on the questionnaire, African 
American petitioners reported lower levels of out-of-pocket medical expenses 
than most other petitioners, and African American petitioners with medical 
expenses were much less likely to use credit cards or home equity loans (but just 
as likely to use cash) for the bills they did incur.'"" African American petitioners 


159. Nearly three out of ten (27.9%) of tliose petitioners who owned a home in the five years 
prior to banlouptcy reported using a regular credit card to pay tlieir medical bills, compared to 17 % 
of tliose who did not own a home. As previously noted, 5.8% of homeoiMiers used a home equity 
loan to pay medical bills, Strangely, 1 .2% of filers who said tliey did not own a home at any time in 
the prior five years selected tliis option on tlie questionnaire. It is possible that the Imiguage of tlie 
selection led them to believe tliat tills option included lines of credit not secured by homes, Or, they 
may have used someone else's home as collateral. In any event this difference, like the difference 
in credit card usage, is statistically significant to tlie <0.001 level. 

160. The written questionnaire asked respondents to indicate the group with which they 
identified, with the options of “African American or Black, Asian American, Hispanic or Latino/a, 
Wliite or Caucasian, Other (please specify), or none.’' The questionnaire asked for the same 
information about partners of respondents. For the comparisons, w’e included in our measure 
African American respondents who reported no pfirtner (57%) or identified his or her partner as 
African American (31%), which is the great majority of the respondents who identified as African 
American. 

161. Among households with AlHcan American pelilioners, 49.4% listed medical debt on 
Schedule F, compared to 52.6% of white filers. Households with African American petitioners 
listed smaller average medical debt ($5,688 per household) than did while filers ($6,513). But both 
of these differences are outside the standard levels for statistical significance. Households with 
African American petitioiieis, how'ever, had a low'er median Schedule F medical debt ($1 ,.349) than 
white petitioners ($1 ,746), and this ditfeience is significant to tlie 0.05 level. Tlie DOJ rqiort used 
averages, not medians, and thus would not have captured this difference. 

162. 76% of African American respondents rejxitted using cash to pay medical bills, versus 
77% percent of white respondents, a difference that is not statistically significant. Atiican 
Ameiican petitioners witli medical e?q:)eiise were much less likely tlian white petitioners to report 
using a credit card to pay medical bills (11.3% versus 30.1%). lliis difference persists when w^e 
examine tlie use of home equity loans to pay off medical expense (1.7% versus 5.3%), and when 
w^e focus on only tliose who owaied homes some time witliin tlie five years prior to filing (2.2% 
versus 6.9%). the difference in credit card and home equity loan use (including eitlier 
measurement) is significant to tlie <0.001 level. 
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also had significantly less general credit card debt in tlieir court files than other 
respondents. Looking at the patterns across the distnbution of both measures of 
medical burden, it appears that African American petitioners in our sample were 
less likely than white petitioners to have reduced or eliminated medical bills 
owed directly to providers by the time they got to bankniptey. We eannot eontrol 
for the variables that might be driving this finding, such as differences in access 
to medical care and credit.'®^ Whatever the explanation. Schedule F and the court 
record method are somewhat more (though not perfectly) reflective of the pre- 
bankruptcy burdens of African American respondents in this sample than they 
arc of the prc-bankniptcy burdens of white filers. 

A final example comes from the small group of youngest filers: households 
with at least one petitioner under twenty-five. The youngest filers reported 
having Schedule F medical debt with much greater frequency than any other age 
group or all other age groups combined. In addition, on average, households in 
which at least one of the filers was under twenty-five had an average medical 
debt on Schedule F of $13,263, compared to an average of $5,846 for all other 
age groups. Yet, relying on this finding alone would overstate young filers’ 
relative likelihood of having out-of-pocket medical expenses in the two years 
prior to filing, and may speak instead to their lack of financing options. These 
fliers were less likely than other households to report using a regular credit card 
for medical bills and had less general credit card debt in their files overall.''’^ 
They were also more likely to report using a provider payment plan or doing 


163. As noted earlier, we tested for a variety of other differences based on race find sex 
relating to medical bills and medical bill management, and they were not significant. According to 
one prior study, African American families are three limes as likely as while families lo file for 
bankruptcy, but their reasons for filing are similar See. Elizabeth Warren, The Economics of Race: 
IVheti Making It to the Middle Isn ’t Enough, 6\ WASH. & LeeL. Rev. 1777, 1779 (2004). 

164. Although the youngest filers had a much higher average Schedule F medical debt than 
everyone else, the difference between the medians ($1,672 lor Ihc yoimgesl versus $1,590 for the 
oldei' tilei's) is not statistically significant, suggesting that a small number of the youngest tllei s 
with huge Schedule F medical debts skew's the average. We see a glimpse of tliis in Figure 1 , wheie 
three out of the six tilers with Schedule F medical debts over $100,000 were under' tlie age of 
twenty-five. On a tller-hy-tller basis, the very youngest respondents were also much more likely to 
have the same category of medical exj^ense on both ineasuies than everyone else (46% versus 
36 %). 

165. Among households in which either petitioner was under twenty-five years old, 18.9% 
reported using credit cards for medical bills, compared to 24% of all oilier petitioners, lliis 
difference is not statistically significant, 'lliese youngest filem also had a lower frequency of home 
equity' loan use for medical bills (2.1% versus 4.2% for all otlier petitioners), but this difference is 
outside traditional levels for statistical significance. 
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“something else" about a medical bill, which often meant waiting to discharge 
the bill in bankruptcy'. Both of these latter options increase the likelihood of a 
pre-bankruptcy medical bill showing up as Schedule F medical debt. Likewise, a 
much greater proportion of bankrupt households with younger women petitioners 
(34 and younger) retained direct obligation that appeared as Schedule F medical 
debt than other groups. But such households were less likely to use a regular 
credit card or a home equity loan tor medical bills and much more likely than 
others to use a provider payment plan or “something else” as compared to other 
households.*^’ 

Tliese demographic observations warrant ftirther study with additional 
controls. But this preliminary look reveals another layer of complexity that seems 
to be disregarded by those who rely e.\clusively on court records to measure 
medical debt burden. 


rv. Discussion 

Tliis Article is tlie first to demonstrate through detailed systematic analysis 
tliat the DOJ’s court record method, standing alone, is an unreliable measure of 
tlie financial burden of illness or injury faced by bankruptcy filers, hi our 
nationally-representative sample of filers, the court record method produced a 
skewed undercount of medical bills and failed to account for filers with 
significant medical hardship who had no debt on Schedule F tliat could be 
identified as medical. The shifting of medical obligations to creditors w'ith non- 
medical identities played a large role in the discrepancy between court record and 
surv'ey information, particularly for respondents with the largest verifiable gaps 
in measures. Absent changes to the forms on which information about debts is 
collected, the DOJ court record methodology' should not be used to measure the 
financial burden of healdi care on bankrupt families. 

The demographic assessment suggests that court records better reflect 
medical bills for some groups of filers than for others. Yet court records, standing 
alone, arc not well-suited to distinguish these filers on the relevant demographic 


166. Petitioiiei's mider twent\'-tive years of age out-of-pocket exjiense iq^otted provider 
paymeut plans 27.4% of the time, compared to all othei petitioners, who reported payment plans 
22.8% of tlie time. 21% of the youngei' petitioners rejiorted fkiing “something else" to handle 
ejq^eiises, coiiipaied to 9.5% of all otlier petitioners. Botli of tliese diifeieiices aie statistically 
significant to the 0.005 level, 

167. Looldng at the use of credit, tiie difference between llie groups is significant to the 
<0.001 level using a standard ANOVA test 'fhe difference in use of “something else'’ is also 
statistically significant to the <0.001 level, wliHe the difference in the use of cash is too small to be 
statistically significant. 
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criteria such as age and racial identity. Furtheniiore, lawmakers and scholars who 
have been relying on the DOJ court record study have made no public efforts to 
draw such distinctions. 

The clock cannot be turned back to 2005, when the DOJ analysis enabled 
lawmakers to vote with a clearer conscience in favor of the Bankniptcy Abuse 
Prevention and Consumer Protection Act of 2005 and against amendments that 
members of Congress proposed to protect people with medical problems from 
certain harsher effects of the bill.'"” However, our study should guide the use and 
interpretation of these kinds of studies in other contexts. 

In combination with other methods, the court record metliod has 
unappreciated utility to shed light on the impact of patients’ bankruptcies on 
providers. Consistent with the medical practice advice reviewed in Part II, health 
care consultants arc concerned that “the last bill people pay is often their 
healthcare debt."''*' One might have thouglit that families headed to bankruptcy 
court would ovenvhelmingly defer dealmg with their medical bills. However, in 
our national sample, due to filers’ payment and credit activities between the time 
of treatment and the time of bankniptcy, fewer bankniptcy filings directly- 
affected medical providers, and for substantially smaller amounts. Nearly 80% of 
bankniptcy filers had received medical serv-ices or goods resulting in some self- 
pay obligation within two years before tliey filed for bankruptcy — while many 
already were struggling financially. And yet despite their financial hardship, a 
third of filers with medical obligation had managed to protect their providers 
entirely from the bankniptcy process, and many others reduced the dollar amoimt 
of the obligation.'™ Some filers who reported the largest possible out-of-pocket 


168. See. e.g., Melissa B. Jacoby, Banh-uptcy Refottn and the Cost of Sickness: Exploring the 
Intersections, 71 Mo, L, Rev. 903, 908 n.21 (2006) (reviewing failed medical-rclalcd amendmenls 
lo the 2005 Ael). We recognize that the legislation as a whole had been pending in various forms 
since 1997, and lawmakers across the polilical speclnun were evidently responsive lo credit 
industry pressure lo enact it. See generally JstJciissa B. Jacoby, Negotiating Banhuptcy Legislation 
Through the NeM^.s Media., 41 HoTJS. T.. Rrv. 1091 , 1 1 1 8 (2004). 

1 69. Robert Czei^winksi & Peter M. Friend, Selling Writien-OJ]' A/R, Hr.at.thcarr Ftn. Mgmt., 
SejJt. 2008, at 1 28, 1 .30; .see also .4 New World of Health Care: XIore PalienLs Seek Help with Bills, 
Hfat.th C ARE COT.T.ECTOR (As]jen Publishers, Ne-w York, N.Y.), Nov. 2008, at 1 (citing an indust-y^ 
exijeit saying, “As everyone knows, we aie often the last bill people pay. T thought it was telling 
this past inoiitli when we heard people say diey had to buy bools, pay school fees, or pay for tlieir 
kids’ participation in sports so tliey could not pay tiie hospital. Why';’ Otlier folks won’t let you in 
witliout paying, but hospitals will.”). 

170. In theory, preferential transfer law pohees eve-of-banlouptcy payoffs of creditors, 
including medical providers. See, e.g., 1 1 U.S.C. § 547 (2006); Cruse v. Haimibal Healtli Care Sys. 
(In re Watkins), 325 B.R. 277 (Bankr. K.D. Mo. 2005) (applying preference law and ruling for 
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expenses within the two years prior to filing had no medical providers as 
creditors in the court records. Schedule F also includes debt older than two years, 
which increases the debt captured by the court record method. This suggests that 
our study is a fairly conservative measure of providers’ reduction of exposure to 
their patients’ bankruptcies within the two years prior to filing. Thus, a better 
way to use the court record method is combined with other sources to reveal the 
extent to which medical providers extricate themselves from the process and 
consequences of patients’ bankruptcies. 

V. Conclusion 

Regardless of whether they arc insured, nearly all patients have direct 
monetary dealings with their medical providers. A body of advice and 
technological tools help providers manage risks associated with this financial 
exposure. The advice and tools encourage the use of third-party credit. Our study 
demonstrates how these practices affect the empirical study of medical burden on 
patients. In our sample, an exclusively court record study docs not merely 
produce a more conservative measure of medical burden; it hides or diminishes 
cases in which medical bills were particularly significant. 

The health care finance debate intensified the interest in medical bills among 
financially distressed families such as those found in the bankruptcy system, and 
tlie interest in this subject will not subside anytime soon. Our study urges caution 
in using the DOJ court record analysis or otlier such studies to measure patient 
medical debt on a standalone basis. It also casts doubt on efforts to refute survey 
studies based on court documents alone. Absent changes to the forms on which 
fliers report their debts, or, perhaps, substantial changes m medical bill 


Imslcc lo recover execulion on bond for payment of medical bills subject to stale court judgment). 
Although the law is not unifonn, some courts find that a creditor is vulnerable lo preference attack 
even if the debtor simply substitutes another creditor (for example, a credit card or credit card 
convenience check) to pay the antecedent debt. See, e.g„ fn re Marshall, 550 F.3d 1251 (10th Cir. 
2008); In re Wells, .^82 R.R. .^55 (6tli Cir. BAP 2008); Flalau v. Walnian Optical Co. {In re 
Weiner), .^65 B.R. 28.3 (Bankr. M.D. Ga. 2007). But tor a variety of legal and practical reasons, 
preference law is unlikely to have an effect on medical bill payment pre-filing in most consuinei 
bankiuptcy cases. First, the preference period is relatively short (ninety days, as mentioned) unless 
the beiieficiaiy is an iiisidei'. 1 1 U.S.C. § 547(bX4) (2006) (setting 90-day preference period 
generally and one year look-back period for insiders). Second, recipients of transfers of value less 
than S600 have an absolute statutory defense to preference actions in consumer banlaiiptcy cases, 
and thus case trustees would not pursue such cases. § 547(c)(8). Ihird, providers have a defense if 
they accepted payment in the ordinary course of business, wliich Congress hi 2005 defined broadly 
to protect more payment recipients. § 547(c)(2). 
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management, court records alone reveal veiv' little about the burden of medical 
bills on financially distressed families. At best, when used in combination with 
other instruments, such records help to shed light on the impact of patient 
bankruptcy on health care providers — an important but distinct matter. 
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Appendix A: Distribution of Difference Betwtlen Questionnaire-Reported 

OUT-OF-POCKET EXPENSES AND SCHEDIJI.E F MEDICAI, DEBT 



Number 

Percent 

Four categories more on Schedule F than on tlie questionnaire (-4) 

19 

0.78 

Three categories more on Schedule F tliaiion the qucstiomiaire (-3) 

26 

1.07 

Two categories more on Schedule F than on the questionnaire (-2) 

96 

3.93 

One categories more on Schedule F than on the questionnaire (- 1 ) 

224 

9.18 

Same category of medical debt on Schedule F and the 
questionnaire (0) 

834 

34.18 

One category more on Qie questiomiaire tlian on Schedule F (+1) 

584 

23.93 

Two categories more on the questiomiaire tlian on Schedule F (+2) 

373 

15,29 

Three categories more on questionnaire than on Schedule F (+3) 

79 

3.24 

Four categories more on the questiomiaire tliaii on Schedule F (+4) 

36 

1.48 

Missing either questionnaire or Schedule F data 
(excluded from analysis) 

169 

6.93 

Total 

2440 

100 
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Cfi 


Cfi 

S 

z 


Pay with money from a 
home equity loan or 
otlier lino of credit 
(Home owners only) 

Percent 

(SD) 

0.0% 

(0) 

7.7% 

(0,277) 

2.9% 

(0.171) 

3.1% 

(0.175) 

4.2% 

(0.200) 

5.8% 

(0.234) 

5.7% 

(0.232) 

13.1% 

(0.340) 

Pay with money 
from a home 
equity loan or 
other line of credit 

Percent 

(SD) 

0.0% 

(0) 

6.3% 

(0,25) 

1,9% 

(0,139) 

2.0% 

(0,141) 

3.0% 

(0.172) 

4.8% 

(0.214) 

4.6% 

(0,209) 

10.1% 

(0.303) 

Some- 

thing 

else 

Percent 

(SD) 

0.0% 

(0) 

12.5% 

(0.342) 

7.7% 

(0.269) 

12.8% 

(0.335) 

13.8% 

(0.345) 

9.1% 

(0.288) 

7.8% 

(0.268) 

12.7% 

(0.334) 

Agree to a 
payment plan 
with the medical 
provider 

Percent 

(SD) 

0.0% 

(0) 

12.5% 

(0.342) 

26.9% 

(0.448) 

28.2% 

(0.452) 

31.7% 

(0.466) 

19,7% 

(0.398) 

23.6% 

(0.425) 

27.8% 

(0.451) 

Pay with a 
medical 

credit card 

Percent 

(SD) 

0.0% 

(0) 

0,0% 

(0) 

1.9% 

(0.1.39) 

2.7% 

(0.162) 

1.4% 

(0.119) 

2.6% 

(0.158) 

4.3% 

(0.203) 

3.8% 

(0.192) 

Pay with 
a regular 
credit 

card 

Percent 

(SD) 

0.0% 

(0) 

12.5% 

(0.342) 

13.5% 

(0.345) 

11.4% 

(0.319) 

19.3% 

(0.395) 

25.2% 

(0.434) 

39.1% 

(0.489) 

39.2% 

(0.491) 

Pay with 
cash, 
chock, or 
debit card 

Percent 

(SD) 

0.0% 

(0) 

87.5% 

(0.342) 

90.4% 

(0.298) 

78.5% 

(0.412) 

73.6% 

(0.441) 

82.5% 

(0.380) 

81.0% 

(0.393) 

76.0% 

(0.430) 







o 

+ 

+2 

+ 
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Appendix D: Definite Credit Card Debt Reported on Schedule F, by Gap in 
Measures 



Mean 

(standard deviation) 

-4 

$15,148.75 

(24950.728) 

-3 

$14,518.50 

(25589.335) 

-2 

$9,754.48 

(16860.425) 

-1 

$13,457.91 

(20811.045) 

0 

$15,075.98 

(22072.988) 

+ 1 

$19,892.82 

(26959.325) 

+2 

$27,334.37 

(34652.081) 

+2 

$28,890.91 

(32613.587) 

+4 

$34, 523.txt 
(27361.75) 

Total 

$18,837.03 

(27361.75) 

Prob > F 

0.0000 
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Appendix E: Credit Cards To Make Ends Meet, By Gap in Measures 



Put necessities on the credit card 

Consolidated debts with a 


(for example, food, or monthly bills) 

credit card or new loan 


Percent 

Percent 


(slandard deviation) 

(slandard devialion) 

4 

47.4% 

36.8% 


(0.51.3) 

(0.496) 

-3 

42.3% 

15.4% 


(0.504) 

(0.368) 

-2 

40.6% 

17.7% 


(0.494) 

(0.384) 

-1 

40.2% 

25.0% 


(0.491) 

(0.434) 

0 

52.3% 

3 1 .4% 


(0.5) 

(0.464) 

+1 

56.5% 

37.3% 


(0.496) 

(0.484) 

+2 

65.7% 

46.1% 


(0.475) 

(0.499) 

+3 

64.6% 

43.0% 


(0,481) 

(0.498) 

+4 

75.0% 

47.2% 


(0.439) 

(0.506) 

Total 

54.5% 

34.7% 


(0.498) 

(0.476) 

Prob > F 

0.0000 

0.0000 
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Appendix F: Medical Reasons for Filing for Bankruptcy, by Gap in 
Measures 



Medical or health 

care bills, 
including 
prescription 

medications 

Medical problems 
experienced by you or 
your spouse or partner 

Medical problems of 
other family members 
(such as children or 
parents) 


Percent 

Percent 

Percent 


(standard de\iation) 

(standard deviation) 

(standard deviation) 

-4 

21.1% 

26.3% 

5.3% 


(0.419) 

(0.452) 

(0.229) 

-3 

26.9% 

30.8% 

3.8% 


(0.452) 

(0.471) 

(0.196) 

-2 

22.9% 

29.2% 

8.3% 


(0.423) 

(0.457) 

(0.278) 

-1 

25.0% 

28.6% 

8.9% 


(0.434) 

(0.453) 

(0.286) 

0 

27.9% 

28.9% 

9.0% 


(0.449) 

(0.4.54) 

(0.286) 

+1 

25.2% 

31.0% 

10.6% 


(0.434) 

(0.463) 

(0.308) 

+2 

32.4% 

36.5% 

13.1% 


(0.469) 

(0.482) 

(0.338) 

+3 

53.2% 

46.8% 

24.1% 


Z(0.502) 

(0.502) 

(0.43) 

+4 

66.7% 

66.7% 

25.0% 


(0.478) 

(0.478) 

(0.439) 

Tolal 

28.9% 

31.9% 

10.7% 


(0.453) 

(0.466) 

(0.31) 

Prob 

>F 

0.0000 

0.0000 

0.0002 
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Mr. Cohen. Now, thanking everyone for their statements, with- 
out objection other Member statements will be put in the opening 
record — placed in the record. 

[The prepared statement of Mr. Johnson follows:] 

Congressman Henry C. “Hank” Johnson, Jr. 

Statement for the Hearing on 

H.R. 901, the “Medical Bankruptcy Fairness Act” 

July 15, 2010 

Thank you, Mr. Chairman, for holding this hearing on the Medical 
Bankruptcy Fairness Act. 

This hearing will give Members the opportunity to explore whether the 
Medical Bankmptcy Fairness Act is the tool that should reform the 
bankmptcy code to respond to the needs of distressed medical debtors. 

I applaud the Chairman for holding this hearing and exploring solutions to 
the overall problem of rising medical debt. 

According to the Access Project, in 2007, the most recent year for which 
data are available, an estimated seventy-two million Americans had medical 
bill problems. 

Many of those Americans made paying off medical bills a top priority and 
therefore struggled to pay for other basic necessities like food, rent and 
clothing. 

According to that report, more than thirty million American adults used up 
all their savings or bonowed against their homes in order to pay off medical 
bills. 

This, however, did not stop the bill collector from knocking on their door if 
they came up short. 

According to a June 2009 American .Toumal of Medicine study, sixty-two 
percent of all banlanptcies filed in 2007 were linked to medical expenses. 

Of those who filed for bankmptcy in 2007, nearly eighty percent had health 
insurance. 

According to that study, most medical debtors were well educated and 
middle class. 
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Due to the recent recession and record unemployment, more and more 
Americans cannot afford health insurance. 

Last year, Families USA released a report that showed nearly three million 
people under the age of sixty-five, in my home state of Georgia, were 
uninsured at some point in 2007 or 2008. 

This session, Congress scored a historic victory in the century-long battle to 
reform the nation’s broken healthcare system. 

Passing healthcare reform will definitely improve this situation, but a 
number of the provisions do not kick in until 2014. Thus, medical debt is a 
problem that must be adequately addressed. 

I hope this hearing will give us all the opportunity to understand the serious 
consequences that medical debt has on our constituents. 

I look forward to hearing the witnesses’ views on how Congress can solve 
this problem. 

Thank you Mr. Chairman and I yield back the balance of my time. 


Mr. Cohen. I am now pleased to introduce the witnesses and 
hear their testimony. 

First, thank you for all participating in today’s hearing. Without 
objection, your written statements will be placed into the record, 
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and we would ask you to limit your oral remarks to 5 minutes. We 
have a lighting system. Green means you have started and you 
have got 5 or less minutes to go. Yellow means you are in your last 
minute, and red means you should have finished. 

After each witness has presented his or her testimony, Sub- 
committee Members will be permitted to ask you questions with 
the same 5-minute limitation. 

Our first witness is the Honorable Cecelia G. Morris. Judge Mor- 
ris was appointed United States bankruptcy judge for the Southern 
District of New York and took the bench on July 1 of 2000. Prior 
to appointment to the bench. Judge Morris served as assistant dis- 
trict attorney in the Child Support Recovery Unit of the District 
Attorney’s Office of the Spalding Judicial District headquartered in 
Griffin, Georgia. 

Judge Morris also worked in private practice and served as clerk 
of the court for the United States Bankruptcy Court for the South- 
ern District of New York from 1988 to 2000, the first bankruptcy 
court to implement electronic filing of original documents to the 
court via the Internet. 

She is a frequent writer and lecturer on issues related to bank- 
ruptcy, published articles on mediation, consumer credit counseling 
requirement in bankruptcy, and cross border insolvency cases 
under Chapter 15. She has roots in Texas and Georgia and though 
she claims now to be a northerner, she is a southerner at heart. 

Thank you. Judge Morris. Will you begin your testimony? 

TESTIMONY OF THE HONORABLE CECELIA G. MORRIS, 

UNITED STATES BANKRUPTCY JUDGE, SOUTHERN DISTRICT 

OF NEW YORK 

Judge Morris. Thank you. Chairman Cohen and Ranking Mem- 
ber Franks and other distinguished Members of the Subcommittee. 
Good morning. Thank you for inviting me to testify concerning H.R. 
901. I testify today at your invitation. I do not represent any group 
or organization. The thoughts expressed are mine. 

As someone with over 25 years experience in the bankruptcy 
field and as the former clerk of court for the Southern District of 
New York and, as has been noted from my accent, the Middle Dis- 
trict of Georgia, and now for the past 10 years as a judge in a busy, 
mostly consumer division of one of the largest consumer courts and 
commercial courts in the world, the Southern District of New York, 
I come before you. 

You have many sources, including quotes from my written mate- 
rials about the statistics concerning medical debts and bankruptcy. 
And I agree that this has been a very interesting discussion, and 
I have been so pleased to be an eavesdropper on the discussion that 
you have had amongst yourselves. 

I would like to share with you a courtroom observation. Day be- 
fore yesterday — Tuesday — is my regular hearing day. This is often 
the first time I see the debtors. They are in court with their attor- 
ney, or they come alone. They are in attendance for confirmation 
of chapter 13 plans, to defend motions to dismiss or motions to lift 
the automatic stay, and that, of course, is usually so that a fore- 
closure can proceed. 
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Many matters are before me on Tuesdays, and because that day 
has many different types of issues, I begin to know the debtors and 
their stories. This Tuesday was typical. Tuesdays are long, hard 
days made harder by the emotional moments revealed during prof- 
fers by the lawyers and testimony of the debtors. And this Tuesday 
was no exception. 

A gentleman came to a counsel table with his lawyer. The debtor 
was vaguely familiar. The lawyer, who often appears in my court, 
is experienced and one of the best in representing consumer debt- 
ors, immediately informed me, as she should, that the debtor was 
a repeat filer. He had been before me previously, and he was un- 
able to make his Chapter 13 plan payment and to physically attend 
the first meeting of creditors. 

The lawyer knows that while I am a supporter and believe in the 
bankruptcy system and feel that we — and as Congressman Franks, 
Ranking Member Franks has suggested — that as citizens of this 
country we are really blessed with many things, and one of the 
things that we are blessed with is a debt forgiveness statute. 

I lose patience with those, though, who take advantage of our 
system and do not work with their attorneys and the trustees and 
the court. So you can imagine how quickly I regained my patience 
when the lawyer quietly told me that the debtor had now pro- 
gressed to stage IV cancer. A once robust man, now a shadow of 
himself, he had been unable to fulfill the requirements of his pre- 
vious bankruptcy filing. 

The lawyer was unaware of the client’s battle with cancer. She 
had prepared his petition. Remember, this is a good lawyer. She 
had looked at his financial information. She had gone over these 
bills. Significant medical debt was not apparent in reviewing this 
information. It was characterized as other debt. 

Under H.R. 901 debtors like this gentleman will be able to pass 
the means test, an important step. 

Additionally, under the current bankruptcy code, lenders can be 
compelled to — can’t — excuse me — can’t be compelled to agree to 
loan modifications on the first mortgage for a primary residence. At 
least in the Southern District of New York, debtors suffering from 
chronic medical problems, such as this debtor, or caregivers have 
an opportunity to negotiate to keep their homes. 

Using the Civil Justice Reform Act of 1990, the bankruptcy 
judges of the Southern District of New York adopted a loss mitiga- 
tion program aimed at bringing debtors and secured creditors to- 
gether. 

The Southern District of New York’s loss mitigation program 
opens communication in two significant ways. First, it requires the 
lender to disclose direct contact information for a person with full 
authority to make a decision on a re-mod — re-fi. And second, it pro- 
vides the lender with protection from the violation of the automatic 
stay allowing them to speak directly with the debtor. 

Who knows what awaits this debtor in my court with stage IV 
cancer magically? We do know that he needs to stay within the 
protection of the bankruptcy law, and he needs to have an ability 
to speak with an accountable human being from the secured lender 
to make sure he and his family are not disrupted from their home 
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during a time when he needs to be concentrating his energies on 
healing. I thank you. 

[The prepared statement of Judge Morris follows:] 
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Prepared Statement of the Honorable Cecelia G. Morris 

Submission of Hon. Cecelia G. Morris to the House Judiciary Committee 
July 15, 2010 

Frances Fredericks, the courtroom deputy for the Poughkeepsie Division court, 
always prepares the court for session. One day, as she was turning on the electronic 
recording equipment, posting the court's agenda, and preparing the bench for the day, 
people begin to file into the courtroom. She noted five women in turbans. She came 
back into chambers to let me Imow that, "it is going to be a tough day. " She knew that 
each of those five w'omen had a story, and each of their stories w'as going to include 
something about their individual cancer treatments. The men and women who hobbled in 
that day w'ere in difficult positions. Most of the stories included the loss of a job due to 
the inability to work because of the chronic illness or injury. They lost their healtli 
insurance. Tlrey can't afford gap insurance. They used credit cards to pay bills, they 
cannot live without their doctors, prescriptions, food or shelter. 

It is well documented that around half of all bankruptcies are the result of a 
serious medical problem.* As little as twenty years ago, the aftermath of serious medical 
problems accounted for less than ten percent of all bankruptcies.” There have been a 
number of changes in the last tw'enty years including increase in health costs, surging 
number of un-in.sured and imdcrinsured Americans, and significant changes to the 
Bankruptcy Code." This w'ritten material seeks to briefly lay out a bankruptcy judge’s 
perspective on the impact of serious medical conditions on bankruptcy, comment on the 
text ofH.R. 901, and demonstrate a connection betw'een lI.R. 901 and the Loss 
Mitigation Program in the Southern Di.strict of New York. 

There are at least two opposing schools of thought w'hen it comes to the effect of 
medical debts on bankruptcy filings; that the correlation is overstated, versus serious 
medical problems are the largest contributing factor to bankruptcy filings. T believe that 

' David U. Himmelstein et ah. Illness and Injury as Contributors to Bankruptcy, HEALTH AFF. 
WEB EXCLUSIVE W5-66 exhibit 1 (2005); See also Testimony of Prof Elizabeth Warren 
before the House Judicial Committee July 17, 2007; Also David Himmelstein, Deborah Thome, 
Elizabeth Warren and Steffie Woolhandler, Illness and Injiny as Contributors to Bankruptcy, 
Hf.AI.TH Affairs (February 2, 2005). 

* Teresa A. Sullivan, Elizabeth Warren, and Jay L. Westbrook, The Fragile Middle Class: 
Americans in Debt (Y ale University Press 2000). 

■' David Himmelstein, Deborah Thome, Elizabeth Warren and Steffie Woolhandler, Medical 
Bankruptcy in the United States. 2007: Results of a National Study:, Amrrican JOURNAL Of 
Medicine (2009). 
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Submission of Hon. Cecelia G. Morris to the House Judiciary Committee 
July 15, 2010 

the effect of serious medical problems on bankruptcy has been understated in academic 
research largely because medical debt is pervasive and often disguised as other types of 
debt including credit card debt, mortgage debt, or judicial judgments."* My ten years on 
the bench as a bankruptcy judge in a largely consumer court has shown that debtors will 
do anything to pay medical bills for themselves, their spouse, children, or member of 
their household. Tlieir need for care outstrips any financial caution. 

The preamble of proposed H.R. 901 states a desire to “provide protection for 
medical debt homeowners, to restore bankruptcy protections for individuals experiencing 
economic distress as caregivers . . . and to exempt from means testing debtors whose 
financial problems were caused by serious medical problems.” It is my belief that H.R. 
901 moves in the right direction to address the devastating impaet of serious medieal 
problems, and more needs to be done to alleviate the burden on debtors experiencing 
such events. An important first step is to exempt medically stressed debtors and 
caregivers from the means test, which is appropriate considering the Congressional intent 
behind the means test. The means test was enaeted to address perceived abuses in 
chapter 7 bankmptcies, and w'as not meant to apply to medically stressed debtors who did 
not make a choice to go into debt as a result of medical catastrophes.’ 

The Southern District ofNew York Bankruptcy Court’s Loss Mitigation Program 
has been an illuminating tool in my understanding of the effect of medical problems on 
bankruptcy. The Loss Mitigation program, w'hich will be explained in gi'eater detail, 
opens up the lines of communication between debtors and their secured creditors to 
discuss possible loan modifications. As part of the program, there are numerous and 
regular status conferences before the Court. Although these status conferences are time 
consuming, the Court learns an enormous amount of information that w'as not previously 
available to the Court. The Court hears w'hy income levels have been reduced (sick 
spouse) or why they will increase (the death of a child means there is no longer a need for 
round the clock supervision) and more commonly why the debtor missed so many 

See e.g. Aparna Mathur, Statement before the U.S. House of Repre.sentatives Committee on the 
Judiciary, Subcommittee on Commercial and Administrative Law, “Medical Debt: Is Our 
Healthcare System Bankrupting America.” July 28, 2009. 

’ The Bankruptcy Code has various other tools to address debtor abuse including exception to 
discharge in 1 1 U.S.C. § .523, avoidance of fraudulent transfers under 1 1 U.S.C. § 548, and 
preference actions under 1 1 U.S.C. § 547. 
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months of mortgage payments (lost job due to injury). The program has been invaluable 
in illuminating the Court’s perspective on the day to day needs of debtors. 

Effect of Serious Medical Conditions on Bankruptcy 

Health care costs are rising exponentially. In about twenty years, annual health 
care e.xpenditures in the United States rose from $714 billion to over $2.3 trillion.^’ In 
2008, health care spending was about S7,68 1 per resident, which accounted for 1 6.2% of 
the gross domestic product.’ Real median household income has risen slightly in the last 
twenty years from about $48,000 to $50,303.* During the same time period, the number 
of uninsured individual has risen from 35 million to 46.3 million.’ How are individuals 
paying for the increasing burden of medical costs while their income remains stagnant? 
My experience in the courtroom points to the difTerent solutions employed by debtors in 
order to shoulder tliis burden including: spending down bank accounts, using credit cards 
to pay for medical care or other necessary expenses, emptying out retirement accounts 
and taking out second and third mortgages on their real property. 

A 2008 National Household Surv'ey of credit card debt among low-income and 
middle-income households showed that income has been stagnant or decreasing while the 
cost of living expenses increased. A 2007 study showed that 40 percent of all 
individuals filing for bankruptcy had lost income due to illness and that nearly 35 percent 
had medical bills in excess of $5,000 per year or at least ten percent of their annual 
family income." 


’ Centers for Medicare and Medicaid Services, Office of the Actuary, National Health Statistics 
Group, National Health Care Expenditures Data, January 2010. 

' Anderson, G.f ., B.K. Frogner, November 2008, Health Spending in OECD Countries: 
Obtaining Value per Dollar. HEALTH AFFAIRS 27(6): 171 8-1727; See also 
httir:/7www.kaiseredu.org. 

* U.S. Census Bureau, Income, Poverty, and Health Insurance Coverage in the United States: 
2008 (September 2009) at 7, http:/7vv\vw.census.gov./prod,/2009pubs.''p60-236.pdf. 

’ U.S. Census Bureau, Income, Poverty, and Health Insurance Coverage in the United States: 
2008 (September 2009) at 29. http:, 7w'ww'.census.gov/prod/2009pubs/p60-230. pdf. 

Jose Garcia and Tamara Draut, The Plastic Safety Net, How Households are Coping in a 
Fragile Economy, Demos (July 28, 2009). http:/7w'W'w.demos.org/pubs,'psn 7 28 09.pdf. 

" David Himmelstein, Deborah Thome, Elizabeth Warren and Stcffic Woolhandler, Medical 
Ranh-uptcy in the United Stares, 2007: Results of a National Study, Amrrk:an JotJRNAl.OF 
Medicine (2009) at 3. 
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My experience on the bench illuminates this phenomenon. An example that 
comes to mind is of a debtor whose wife was dying of breast cancer. This debtor was 
lucky. He was employed with an internationally known firm and had excellent insurance. 
His wife w'as no longer able to financially contribute to the household, so the burden was 
shifted entirely to him. Co-payments and co-insurance stretched his already tight budget. 
The debtor had to pay his wife’s doctor because she needed a continuation of care. First 
the debtor tapped all the equity in his home to pay for these expenses and then began to 
makes charges on his credit card to pay for taxi fare to and from the doctor’s office, since 
he could not leave work to talce his w ife. Apart from the majority of costs that were 
covered by medical insurance, there were numerous supportive care expenses including 
hot water bottles, humidifiers and other things not covered by insurance. My experience 
has show'n me that debtors will do anything to case pain and suffering, especially w'hen 
the medical care is for a loved one. This includes the use of those very conv enient blank 
checks sent by credit card companies in the mail. Generally, the debtors need cash to pay 
for at least some expenses and these ehecks become a double edged sword. After a 
debtor files for bankruptcy, the credit card companies that issue these checks file 
adversary proceedings to except the debt from discharge, alleging that the debtors used 
them fraudulently or under false pretenses. 

A quadruple jump in medical costs and stagnant income in the last twenty years 
has resulted in increased pressure on a growing number of debtors. The vast majority of 
individuals do everything in their pow'crto pay medical expenses before they contemplate 
filing for bankruptcy. These individuals do not choose to get sick, injured or have a 
member of their household develop a serious illness. A countless number before me are 
debtors w’ho have emptied out exempt retirement accounts, taken out a second mortgage 
or increased their first mortgage, borrowed from friends and family members, and sold 
cars or personal property all to pay medical expenses. These individuals find themselves 
in a situation where they genuinely w'ant to work but cannot because they have a serious 
medical condition, are paying for a relative with a serious medical condition, or are 
caring for a household member with a serious medical condition. Often times their W'ork 
hours are reduced volunt:u'ily or non-voluntarily as a function of their own physical needs 
or their commitments as caregivers. 
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Medical expenses often do not appear on the bankruptcy petition as medical debt. 
In the case where a debtor lost income as a result of earegiving fimetions or a medical 
condition, the reduced income would appear on the petition without explanation. The 
same is true of bank and retirement accounts wiped out to pay for medical expenses; the 
reduced balance would appear on the petition without explanation. The same 
phenomenon is present for a second mortgage that w as taken for the purpose of paying 
medical expenses. 

1 1 U.S.C. § 707(b)(2), known as the means test, establishes a presumption of 
abuse for certain chapter 7 debtors. The means test, put into place by the 2005 
amendment to the Bankruptcy Code, looks at the debtor’s current monthly income and 
allowable expenses and creates a presumption bad faith when the number is above a 
eertain amount. Under 1 1 U.S.C. § 707(b)(2)(B)(i) this presumption of abuse can only be 
rebutted under special circumstances such as a serious medical condition or call to active 
duty. H.R. 901 w'ould allow' economically distressed caregivers and medically di.stresscd 
debtors to defeat a presumption of abuse. 

ATialv.sisofH.R. 901 

Under H.R. 901 , once a debtor has established that he or she is a medically 
distres.sed debtor, they would then qualify for at least two benefits. The property 
exemptions outlined in 1 I U.S.C. § 522 would now' include section (r), which would 
exempt the debtor’s aggregate interest up to S250,000 in personal or real property that the 
debtor or a dependent of the debtor uses as a residence or burial plot. 1 1 U.S.C. § 522(r) 
W'ould allow' debtors to opt out of less generous state exemptions and opt for the S250,000 
exemption. Although this is a very positive development for debtors w'ith significant 
equity in their property, this level of equity in a residence is increasingly rare. In my 
example above about the debtor with a w'ife dying of breast cancer, he attempted to meet 
her medical needs despite being hopelessly under w'ater each month by tapping the equity 
in his home. That particular debtor had insurance coverage for his wife, and if she had 
been un-insured he would have exhausted the equity in his home at a much greater speed. 
The equity in their residence is generally exhausted before filing for banlcruptcy. 
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H.R. 901 also seeks to create a class of debtors who are economically distressed 
caregivers. These individuals receive a work reduction or loss of work as a result of care 
for a relative for at least 30 days. Economically distressed caregivers and medically 
distressed debtors would be immune from motions to dismiss founded on the 
presumption of abuse under the means test. 

There is a practical problem of implementation, namely what type of notification 
and documentation w'ill the debtor need to provide in order to qualify for this exemption? 
This creates a privacy issue. Should the Bankruptcy Code require a debtor to put 
potentially confidential medical infonnation on the Electronic Case Filing System? 
Section 1 07 of the Bankruptcy Code states that infonnation filed in a bankruptcy are 
“public records and open to examination by any entity at reasonable limes without 
charge.” Who would be able to challenge the assertion that the debtor fails to rebut the 
presumption that the debtor filed in bad faith? Would those entities then be entitled to 
review' the medical documentation? 

Loss Mitigation Program 

The status conferences of the Loss Mitigation Program arc a window for the 
Court to see what causes debtors to file for bankruptcy. The Loss Mitigation Program 
W'ent into effect .lanuary 5, 2009, in the Banki-uptcy Court for the Southern District of 
New' York, which has jurisdiction over New York, Bronx, Westchester, Rockland, 
Orange, Dutchess, Ulster and Sullivan counties, and eoncurrent jurisdiction over Greene 
and Columbia counties in New' York. Loss Mitigation must be requested by the debtor or 
the creditor and is not mandatory upon the filing of a bankruptcy case. 

Although lenders cannot be compelled to agree to loan modifications and 
bankruptcy judges are barred from modifying first mortgage on primary residences, 
lenders can be required to enter into discussions with borrowers. When foreclosure 
proceedings are under way in state court, some homeow'ners seek bankruptcy protection. 
The United States Bankruptcy Code allows homeow'ners to propose their own plan for 
repaying missed mortgage payments over as long as a five-year period, while paying 
current mortgage payments as they come due. The amounts needed each month to 
rehabilitate a mortgage are too much for some seriously ill homeowners or caregivers to 
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afford, and as currently drafted, the Bankruptcy Code does not permit debtors to reduce 
or modify mortgages on real property used as their principal residence as they could for 
most other types of mortgages and liens, Tliis means that homeowners who don't have 
the income to catch up on their mortgage will soon find themselves back in foreclosure 
proceedings, unless they can reach agreement with their lenders. Tliis is when the Loss 
Mitigation Program is made available to the parties. 

The Bankruptcy Court's Loss Mitigation Program opens the lines of 
communication in tvvo significant ways. First, it requires the lender to disclose direct 
contact information for a person with full authority to make a decision. .Second, it 
provides that the lenders will not be liable for violating the automatic stay if they 
participate in loss mitigation discussions vvith a homeowner in bankruptcy. In other 
aspects, the Bankruptcy Court's Loss Mitigation Program is similar to court-sponsored 
mediation programs,'^ which encourages the parties to settle their own disputes w'here the 
cost and risks of litigation w’ould be too much for one or both parties to bear. The idea 
behind the Loss Mitigation Program is a simple one — to identify the decision makers for 
both the debtor and the lender, to prescribe a period for them to meet and discuss a 
consensual solution, and to provide a unifonn set of guidelines and judicial oversight. 
Debtors benefit from having an identified contact who has authority to negotiate and bind 
the lender to the resulting agreement, wTat infonnation they must supply, and how to 
submit it and make payments. The regularly scheduled status conferences provide the 
Court wdth a dramatic window' into the financial life of a debtor over an extended period 
of time. One particular debtor filed her request for Loss Mitigation on .Tan. 20, 2009. 
After a more than a year of adjournments, loss mitigation w'as finally terminated on the 
record of the hearing on April 27, 2010. The debtor's husband was dying of cancer, and 
the bank couldn't w'ait anymore. The chapter 1 3 trustee's motion to dismiss was granted 
on July 1, 2010, and the case w'as closed. Debtor remains liable for her credit card debt 
and is vulnerable to legal action by her creditors. 


See Civil Justice Refornr Act, 28 U.S.C. §§ 471-482 (1990). 


8 



95 


Submission of Hon. Cecelia G. Morris to the House Judiciary Committee 
July 15, 2010 

Conclusion 

H.R. 901 is a beginning in helping debtors who are financially distressed due to 
chronic illness or injury to rehabilitate their balance sheets to be able to provide for their 
loved ones. The Court’s Loss Mitigation Program has provided a window into the daily 
financial lives of debtors with serious medical conditions or those who provide care to 
loved ones. The situation is more serious than academic research suggests and 
Congressional action is necessary in order to ease the burden on these well intentioned 
debtors who are burdened by unforeseen events. The application of the Means Test to 
medically distressed debtors and caregivers is contrary to Congressional intent to curb 
perceived abuse, and H.R. 901 corrects this injustice. 
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Mr. Cohen. Thank you, Judge Morris. I do wonder, and I am not 
supposed to ask you questions now, when you said somebody was 
a good lawyer as suggesting that there were something else other 
than? So anyway, thank you for your testimony. 

And our next witness is Dr. 

Judge Morris. That is another day. 

Mr. Cohen [continuing]. Aparna Mathur — Mathur? 

Ms. Mathur. Mathur. 

Mr. Cohen. Mathur. 

Dr. Mathur is an economist who writes about taxes and wages. 
She has been a consultant to the World Bank and has taught eco- 
nomics at the University of Maryland. Her work ranges from re- 
search on carbon taxes and the impact of state health insurance 
mandates on small firms to labor market outcomes. Her research 
on corporate taxation includes the widely discussed, co-authored 
2006 “Taxes and Wages” paper, which explored the link between 
corporate taxes and manufacturing wages. 

She is fortunate to have the parents she has, and genetics proves 
that intelligence and attractiveness can be passed from one genera- 
tion to the next. 

Dr. Mathur, you are recognized. 

TESTIMONY OF APARNA MATHUR, Ph.D., RESIDENT SCHOLAR, 
AMERICAN ENTERPRISE INSTITUTE 

Ms. Mathur. Chairman Cohen, Mr. Conyers, Ranking Member 
Franks and distinguished Members, thank you for inviting me to 
testify here — I am happy to be back — and especially for recognizing 
my parents. I am sure they are thrilled. 

I am going to talk about the Medical Bankruptcy Fairness Act, 
I am sorry to say that I will not be — ^you now have two people in 
this room who do not accept the hypothesis that 60 percent of the 
filings are due to medical reasons. 

The Medical Bankruptcy Fairness Act is intended to institute 
amendments to the bankruptcy code of 2005 to make the bank- 
ruptcy process easier for medical debtors. I am sure all of us would 
agree that a person who is undergoing a medical crisis needs help 
more than someone who recklessly spends money on the credit 
cards. 

We all have friends and family who are struggling with illness 
and death and yet have to deal with hospital and medical bills. 
However, I would like to caution the Committee about the act, 
which may be an example of good intentions that could go bad. 

My testimony will show how the act could harm exactly the peo- 
ple, the debtors, that you are trying to help. The Medical Bank- 
ruptcy Fairness Act focuses on medical debtors, and as is clear to 
me, the urgency to tackle the issue of medical bankruptcies is being 
largely justified on the basis of the Himmelstein studies claiming 
that more than 60 percent of court filings are caused by medical 
debt. 

These statistics are simply not borne out by household surveys 
carried out by institutions like the Federal Reserve as well as other 
datasets widely used by academics. 

While bankruptcy filings have increased by 25 percent since the 
start of this decade, medical debts — or even if you think that med- 
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ical debts are all part of credit card debts — have not changed sig- 
nificantly as a share of total debt over this period, as per the Fed- 
eral Reserve data. 

To put things in perspective, in 2007 only 2.4 percent of families 
reported any medical debt. In fact, the large economics literature 
using standard estimation techniques to study the link between 
medical debt and bankruptcies has found little in back, if any, of 
medical debts on bankruptcy filings. That seems obvious to me that 
medical debts could not be a significant factor in rising consumer 
bankruptcies. 

The reason the Himmelstein studies find such a significant im- 
pact is because of methodological problems, which I deal with in 
my longer written testimony. 

To take a simple example, it seems to me that the Himmelstein 
studies by including in medical bankruptcies anyone who missed 2 
weeks of work due to illness or anyone reporting any medical prob- 
lem at all are overstating the problem. We have all experienced ill- 
ness and taken sick days off from work, sometimes for a week or 
more, and yet the bankruptcy filing rate for the Nation as a whole 
is less than 1 percent. So just the fact that in their sample people 
also reported these problems cannot be taken to imply that these 
problems caused the bankruptcy. 

The point I am making is that if we are misdiagnosing the prob- 
lem, if we are saying that medical debts are the largest single fac- 
tor responsible for bankruptcies, when in fact something like invol- 
untary unemployment is, then the solutions we come up with will 
be equally mis-targeted. We cannot afford to make those mistakes 
today and divert scarce resources when people need help urgently 
in other areas like unemployment, which we all know is at a his- 
torical high. 

Now, to get back to my point about good intentions gone bad, I 
would like to caution that the act itself may be open to abuse and 
fraud, even if we believe that we really want to help medically 
bankrupt people. 

The act defines a medically distressed debtor as a debtor who has 
medical debts in excess of 25 percent of household income or 
$10,000, whichever is less. So imagine a filer with $70,000 in an- 
nual income, which is almost double the average income in the 
country. If he accumulated $10,000 in medical debts, then he or 
she can file for medical bankruptcy under Chapter 7. 

The problem with this is that a study of bankruptcy filers by in- 
come in 2000 to 2002 show that credit card debts averaged approxi- 
mately $42,000 for this group. While such provisions are unlikely 
to affect honest debtors, we all know that there are borrowers who 
behave strategically when faced with such incentives. 

In the worst-case scenario, such opportunistic debtors could, by 
not paying off their medical debt, take advantage of the high ex- 
emptions and the debt discharge provisions of Chapter 7 to get rid 
of their high credit card debts. 

Further, removing the means testing requirement from medically 
distressed debtors and allowing the much higher homestead ex- 
emption would simply perpetuate these perverse incentives. Doing 
away with the means test would allow high-income individuals to 
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walk away from not only the medical debts, but also all other 
debts. 

Now, the reason we care about this kind of strategic behavior 
and these unpaid costly debts is that it has implications for med- 
ical debtors and other debtors who are caught in a helpless situa- 
tion. 

Study after study has shown that when you make filing for bank- 
ruptcy easier through removal of means testing through providing 
high exemptions, credit markets react adversely. Lenders account 
for the high risk of lending by raising interest rates on loans 
charged or by rationing credit. Borrowers are more likely to get 
their loan requests rejected. Medical service providers pass on the 
costs of bad debt to consumers in the form of higher prices 

Mr. Cohen. Dr. Mathur, we are getting into the red world. 

Ms. Mathur. Yes. I am almost done. I will — imagine 

Mr. Cohen. You are beyond almost done. 

Ms. Mathur. Imagine not getting a loan to pay for your prescrip- 
tions and other medical bills. In short, the lives of borrowers — par- 
ticularly honest borrowers — are made worse off. In my opinion the 
2005 law introduced the means testing requirement to restrict this 
kind of strategic behavior, and there is no real justification to 
amend that law. 

To conclude, we obviously cannot wish illness away. However, 
some solutions may help families deal with the situation better. 
For example, employers and employees could try to come up with 
flexible work arrangements that would enable the employee to 
function even in the middle of a medical crisis. Job loss should not 
be the inevitable result of a prolonged medical condition. 

Finally, the act could be modified to allow debtors to obtain relief 
under Chapter 7 only on the medical debts rather than all of their 
other debts as well. This may reduce the misuse of the system by 
opportunistic debtors. 

Thank you. 

[The prepared statement of Ms. Mathur follows:] 
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Mr. Chairman and Distinguished Members; 

Thank you for inviting me to testify before the Committee on the Medical Bankruptcy 
Fairness Act (2009). The Act is intended to introduce certain amendments to the Bankruptcy 
Abuse Prevention and Consumer Protection Act (BAPCPA) of 2005 to make the bankruptcy 
process easier for medical debtors. While most would agree that there are obvious benefits to this 
proposal, my testimony will caution against the not-so-obvious but nonetheless tremendous costs 
that such a proposal could impose on the bankruptcy system. Before we move forward with this 
proposal, we need to clearly weigh both the benefits and the costs of doing so. 

The role of the bankruptcy system is critical in today’s economic environment. The U.S. 
economy is in the midst of a fragile recovery from the Great Recession, Millions of families are 
struggling to malce ends meet. In a recent speech, Janet Yellen of the Federal Reserve Bank of 
San Francisco remarked that of those officially counted as unemployed, nearly 44 percent have 
been jobless for at least si-x months, a far bigger share than in any previous postwar recession. If 
instead we look at a broader measure of underemployment-those who are discouraged from 
seeking work and who are working part-time-the unemployment rate jumps to 16.9 percent.' 
This represents a real tragedy for our society. The loss of a job is a catalyst for economic 
hardships for families, since low incomes erode their ability to meet basic expenses, leading to 
unsustainable debts and often a bankruptcy filing. 

The Medical Bankruptcy Fairness Act focuses on medical debtors. Given the current 
economic climate, the focus on medical debtors to the exclusion of other debtors is somewhat 
surprising. 1 believe that the urgency to tackle the issue of medical bankruptcies is being largely 
justified through the use of studies claiming that more than 60 percent of all personal bankruptcy 
^ http://www,frbsf.org/news/speeches/20 1 0/janet_j'ellen041 5.html 
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filings are caused by medical debt. I hope that through my testimony I will be able to dispel the 
belief that medical bankruptcies are such a large fraction of all bankruptcies today. Having said 
that, the attempt here is not to belittle the hardship suffered by families struggling with medical 
bills. The question we are concerned with today is whether a reform of the bankruptcy code, as 
put forward in the Medical Bankruptcy Fairness Act, would provide a solution to the problem of 
medical bankruptcies. 

My testimony will first focus on whether evidence supports the essential premise 
underlying the introduction of the Medical Bills Fairness Act which appears to be the much 
debated surge in medical bankruptcies in recent times. Second, it will explain how the 
bankruptcy code currently affects medical debtors. Third, it will provide details on the proposed 
reform and its practical applicability. Finally, it will explore the possible abuse of the Act based 
on a literature review of the effect of bankruptcy laws on debtor behavior. 


I. Medical Debts and Bankruptcies 

The Medical Bankruptcy Fairness Act is intended as a solution to the problem of rising 
medical bankruptcies. While 1 applaud the goals underlying the Act, 1 also believe that it results 
from a mis-diagnosis of the problem. The essential premise of the Medical Bankruptcy Fairness 
Act of 2009 is that today medical debts are the leading cause of consumer bankruptcy filings in 
the U.S. and therefore medical debts need to be addressed differently from other debts. How 
valid is this supposition? 
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The American Bankruptcy Institute provides statistics on consumer bankruptcy filings for 
the U S. since 1980." The data show a rise in filings from about 1 .2 million in 2000 to 2.0 million 
in 2005. Tn 2006, filings dipped to 617,600 presumably due to the Bankruptcy Abuse Prevention 
and Consumer Protection Act of 2005 which instituted a means-test provision by which only low- 
income filers could file for bankruptcy and discharge their (unsecured) debts. More importantly, 
since the start of the recession, filings have risen from about 850,000 in 2007 to nearly 1.5 
million in 2009. What fraction of this is due to medical debts? 

Household level data on medical debts is available from the Survey of Consumer 
Finances (SCF).'^ The SCF survey samples approximately 4500 households every three years to 
assess families' financial situations and provides a picture of their debt and asset levels. The 
households are randomly selected to avoid biased results. A look at the latest SCF data (2007) 
shows that medical indebtedness has not changed significantly over the past decade or so. The 
SCF includes medical debts with other debts incurred for “goods and services”, including credit 
card debt. These debts have risen marginally from 5.5 percent of all debt in 2001 to 5.8 percent 
in 2007, and have in fact, declined over a 10 year period by 0,2 percentage points. The SCF 
shows that this change is mainly being driven by rising credit card debts where the average value 
has increased from $4800 to $7300 (Medical debts are excluded from the credit card debt 
category). Even if all credit card debt were medical debt, it is still hard to conclude that medical 
debts are responsible for an increasingly large fraction of bankruptcy filings. A paper by Bucks 
(2008) analyzing the SCF data for 1989-2004 shows, in fact, that the number of families 


http://www,abiworld,org/AM/AMTemplale.cfm?Section=Home&TEMPLATE=/CM/ContentDisplay,cfm&CONTE 

NTID=57826 

^ http;//www.federalreser\'e,gov/pubs/oss/oss2/scfindex.html 
The largest categories of debt are mortgages and vehicle loans. 
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reporting any medical debt has declined from 3.6 percent in 2001 to 2.8 percent in 2004. ^ The 
same paper also shows that medical debts as a fraction of all debts have remained steady at 0.3 
percent between 2001 and 2004.*’ My own analysis of the 2007 data shows that only 2.4 percent 
of families reported any medical debt, and only 2.8 percent of families reported that they would 
save for future medical expenses. 

At an aggregate level, national health expenditures data show that out-of-pocket medical 
payments as a fraction of total health expenditures have, in fact, been declining since 2000 from 
14.4 percent of all expenditures to 11.8 percent in 2008 (Figure 1).^ (Figure 2 shows how this 
compares to out-of-pocket spending in other countries) 

To summarize, while bankruptcy filings have increased by 25 percent since the start of 
this decade, medical debts (or even credit card debts in total) have not changed significantly as a 
share of total debt over this period. It seems obvious to me that medical debts could not be a 
significant factor in raising consumer bankruptcies. 

The literature on bankruptcies and medical debts can methodologically be divided into 
two streams, one that has focused on survey data and the other on empirical regression analysis. 
For instance, relying on surveys of 1032 bankruptcy fliers, Flimmelstein et al. (2009) conclude 
that approximately 62 percent of all bankruptcies in 2007 were “medical.”* Their earlier study 
(Flimmelstein et al. (2005)), based on a 2001 survey of 1000 filers, concluded that approximately 


littp://www.iariw.org/papers/2008/bucks.pdf 
Data for 2007 arc not available from llic paper. 

* https V/wvvw.cms.gov/NationalHealthExpendData/Ol Overv'iew.asp 
Himmelstein, David, Warren. Elizabeth. Thome. Deborah and Woolhandler, Steffie (2009), “Medical Bankruptcy 
in the United Stales, 2007 : Results of a National Study”, The American Journal of Medicine, available at: 
http://pnhp.org/new_bankruptcy_study/Bankruptcy-2009.pdf 
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46 percent of all bankruptcies had medical causes.^ Note that in both studies, “medical” refers to 
all sorts of medical reasons for a bankruptcy filing, not just medical debts. These include lost 
weeks of work due to own illness or spouse’s illness, as well as when the debtor said that a 
medical problem of a family member caused the bankruptcy filing. The idea that medical 
bankruptcies are on the rise comes essentially from these two studies. In the Appendix to this 
testimony I discuss methodological problems with these studies that may lead to biased results. 
However, even if we take their estimates at face value to calculate the fraction of medical 
bankruptcies in total bankruptcies, the number of medical bankruptcies has in fact declined from 
667,933 (46 percent of 1,452,030) in 2001 to 510,005 (62 percent of 822,590) in 2007. Hence 
there is little to suggest that there has been a surge in medical bankruptcies that warrants a big 
change in the bankruptcy code. 

Further, the survey results shown in Table 2 (Page 3) of the study clearly state that only 
29 percent of the respondents believed that their bankruptcy was actually caused by medical 
bills. However, the authors chose to add to this number the percent of people who lost weeks of 
work due to illness, the percent of people with more than $5000 in medical bills, and the percent 
of people reporting any medical problems. This is clearly an overstatement of the problem. Since 
the respondents themselves do not believe that these other factors caused the bankruptcy filing, it 
is wrong to ascribe the additional bankruptcy filings to their medical costs. A related point is that 
the survey fails to provide information on other causes of the bankruptcy filing or how the 
respondents would rank different factors, as in the PSID. Therefore, it is unclear whether medical 
bills were the most important cause or just another cause. 


^ Himmelstein, David. Warren, Elizabeth, Thome, Deborah and Woolhandler. Steffie (2005), ‘Tllness and Injury' as 
Contributors to Bankruptcy". Health Affairs (Web Exclusive), 2 Febmaiy' 
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This criticism was also raised by Dranove and Millenson in reference to the 2005 paper.'” 
Exhibit 2 of that paper identified people who stated that illness or injury was a cause of 
bankruptcy (although not necessarily the most important cause). According to Himmelstein and 
colleagues, 28.3 percent of respondents stated that illness or injury was a cause of bankruptcy. 
They also reported that medical bills contributed to the bankruptcy of 60 percent of this group. 
Multiplying the two figures together, Dranove and Millenson conclude that 17 percent of their 
sample had medical expenditure bankruptcies. Even for that 1 7 percent, it cannot be stated with 
any degree of certainty whether medical spending was the most important cause of bankruptcy. 

Most other studies in fact suggest a minimal role for medical debts in bankruptcy. The 
closest comparable survey to the Himmelstein et al. studies is a study of bankruptcy filers by the 
Department of Justice’s Executive Office of the United States Trustee (USTP). The USTP 
examined the records of 5,203 bankruptcy cases filed between 2000 and 2002, the most thorough 
study of the problem to date of those who actually filed bankruptcy. It reported that 54 percent 
of the cases in the sample listed no medical debt, meaning that the median amount of medical 
debt in the study was zero. Medical debt accounted for 5.5 percent of total general unsecured 
debt and 90.1 percent of filers reported medical debts less than $5,000. 

A more nationally representative survey is the Panel Study of Income Dynamics (PSID), 
which is a longitudinal survey tracking households since 1968." In 1996, the PSID asked 
respondents whether they had ever filed for bankruptcy between 1996 and 1984, and if so, what 
were the primary, secondary and tertiary reasons for filing from a given a list of possible reasons, 
which included medical bills, job loss, injury or illness, etc. This is the most definitive survey so 

Dranove, David and Millenson, Michael, L. (2006), “Medical Bankruptcy: Myth vs Facf Heal'I'H Afevirs 74 
( 2006 ) 

" http://psidonline.isr.umich.edii/ 
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far in terms of determining the proximate cause of a bankruptcy filing. The largest contributor to 
bankruptcy filings was high credit card debt. Nearly 42 percent of respondents reported high 
credit card bills as the primary reason for filing, while an additional 9 percent claimed it as the 
secondary reason for filing. Other big reasons were job loss (13 percent) and divorce or 
separation from spouse (12 percent). Only 9 percent of the sample claimed medical bills as the 
primary reason for filing, and 7 percent claimed it as a secondary reason. 

By their very nature, survey data are unable to account for a host of other factors that 
might help explain why households file for bankruptcy. For instance, factors like average 
household wealth and income, state-level factors such as bankruptcy exemptions and 
unemployment rates, and household expenditures such as rent and taxes could each play a 
significant role in a household’s decision to file for bankruptcy. The standard methodology in the 
economics literature for accounting for all of these factors is multivariate regression analysis. 
With regression analysis, it is possible to study the effect that each factor has on the probability 
of filing for bankruptcy while holding the effect of all other variables constant. This is the only 
way that one can establish causation, rather than correlation. In other words, only when we use 
regression analysis to control for the effect that each of the other factors has on a bankruptcy 
filing can we be sure that medical debts are significant determinants of bankruptcy filings. 

Fay, Hurst, and White (2002) study PSID (Panel Study of Income Dynamics) data from 
1996. Their data included 254 filers. They compared that sample of filers to a much larger 
sample of non-filers to identify determinants of bankruptcy demand. Consistent with the strategic 
model, they find that differences in the nel benefit of filing, computed based on individual debt, 
income, assets, and exemptions (as determined by residence), played a major role in the decision 
to file. By contrast, medical problems were not significant determinants of a bankruptcy filing. 
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A 1 999 study by Ian Domowitz and Robert Sartain in the Journal ofFinofice uses exactly 
this approach. The authors examined 827 households who filed for bankruptcy in 1980 matched 
against 1,862 households not in bankruptcy. Accounting for prevalence of various sources of 
debt, Domowitz and Sartain found that “the largest single contribution to bankruptcy at the 
margin is credit card debt." Medical debt does matter, but only when combined with other forms 
of unsecured debt. 

In an AEI Working paper that I wrote, I estimated a model of the household bankruptcy 
filing decision, using PSK) data for the period 1994-1996 and a three year panel covering the 
years 1984, 1989 and 1994 respectively.^" The main aim in the paper was to test whether medical 
debts can be ascribed as the leading cause of bankruptcy filings. The results from my paper do 
not support the view that medical debts are the leading cause of bankruptcy filings. In fact, 
households who are most likely to file are those with primarily other forms of debt, such as 
credit card or car debts, who al.w incur medical debts. 

To summarize this section, most data using simple sample averages, including the 
Himmelstein et al. studies, suggests that medical debts could be the immediate cause for between 
9 to 17 percent of all bankruptcies. Further, most empirical studies find either no role or a 
marginal role for medical debts in explaining consumer bankruptcies. Therefore, if that is the 
essential premise of the Medical Bankruptcy fairness Act, then the foundations of the Act are 
built on shaky grounds. 

II. Current Bankruptcy Code and Proposed Reforms 


' ’ ‘‘Mathur. Aparna (2006). "Medical Bills and Bankruptcy Filings.” AET Working Paper 
http ://\ww.aei .org/paper/24680 
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How does current bankruptcy law affect medical debtors? Under current law, debts 
incurred for medical treatments are completely dischargeable under Chapter 7 of the bankruptcy 
code. This includes services provided by doctors, hospitals, dentists, chiropractors, physical 
therapists and other medical providers. In addition to medical debts, Chapter 7 also eliminates 
other unsecured debts such as credit card debts and personal loans. Therefore individuals who 
have piled up high medical debts on their credit cards can get that debt discharged as well. The 
advantage of a Chapter 7 bankruptcy is that debtors can retain some or all of their property and 
shield it from being used to repay creditors at the time of a bankruptcy filing. The value of assets 
that they can protect depends upon the exemption level in the state of filing. Exemption levels 
can range from a few thousand dollars to more than $100,000. 

The Bankruptcy Abuse Prevention and Consumer Protection Act of 2005 instituted a 
means-test provision by which only filers with incomes below the median income in their state 
could file for bankruptcy and discharge their (unsecured) debts under Chapter 7. In most cases, 
the payments will be based upon what the individuals can afford, rather than what they owe. 
High-income debtors who can repay a substantial portion of their debts without significant 
hardship are required to enter a Chapter 13 plan and repay as much as they can of their unsecured 
debts as a condition for filing bankruptcy, whether 40%, 60%, or 80% of their outstanding 
unsecured debt. Moreover, in calculating the debtor’s income available to repay debts in Chapter 
13, the law permits a deduction for health insurance and other health expenses. Finally, a judge 
retains discretion to perniit an otherwise-ineligible debtor to file in Chapter 7 if she can show 
special circumstances, such as “a serious medical condition.” 
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In short, current law adequately accommodates the claims of those debtor laid low by 
medical problems and expenses and other innocent parties who are affected by bankruptcy 
including health care professionals and other consumers. 

The Medical Bankruptcy Fairness Act of 2009 will reform the current system in the 
following ways. First, the Act would amend Section 101 of the Bankruptcy Code, which is more 
commonly known as the definitions section. Section 101 would be amended to add the definition 
of a “medically distressed debtor” as a debtor, or a dependent of the debtor, who has in excess of 
the lesser of 25 percent of the household income or $10,000.00 of medical debt (which was not 
covered by insurance) in a twelve month period in the last three years or lives in a household 
with a person who was out of work for four weeks in the last twelve months due to medical 
reasons. 

Second, it would allow these medically distressed individuals to claim an exemption 
against their home of $250,000. This would override any state homestead exemptions that would 
typically vary from a low value of $5000 to more than $100,000. 

Finally, it would also remove the means-testing requirement for medically distressed 
debtors. In other words, all individuals defined as being medically distressed debtors could file 
under Chapter 7, even if their mean income was above the median income in their state. 

While the purpose of the Act is to make the bankruptcy process easier and more efficient 
for medical debtors, there are several unintended consequences and problems with the proposed 
reforms to the bankruptcy code that 1 outline below. 

(1) Defmilion of medically distressed deblor 
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The definition of a medically distressed debtor is open to abuse and fraud. By definition, a 
medically distressed debtor is anyone who incurred debts of the lesser of $10,000 or 25 percent 
of income at any time within a twelve month period in the three years prior to the filing. To see 
what this implies for the actual level of medical debts, it is helpful to look at a typical 
distribution of bankruptcy filers by income level. A study of the distribution of bankruptcy filers 
by income in 2000-2002 showed that more than 85 percent of filers had annual incomes less than 
or equal to $48,000, with almost 60 percent earning between $12,000-$36,000.^^ This means that 
if the average filer spent about $3000-$9000 on medicines or medical care in any year, then they 
would qualify for a medical bankruptcy. The same study shows that credit card debts average 
approximately $15,000 for this group of low-income borrowers. In the worst case scenario, this 
could create perverse incentives for households since by accumulating medical debts, they could 
take advantage of the high exemptions and the debt discharge provisions of Chapter 7 to get rid 
of their high credit card debts. In fact, it might even tempt households to accumulate other types 
of debt prior to the filing, since they are eligible for debt discharge under Chapter 7. Therefore, 
by allowing debtors to file as medical debtors irrespective of whether medical debts are actually 
driving the household to bankruptcy, the Medical Bankruptcy Fairness Act would essentially be 
providing relief from credit card debt rather than medical debts. 

A second problem with this definition is that it imposes huge infonnational requirements 
for a bankruptcy filing. For an attorney to establish a debtor as a medically distressed debtor, 
they would have to go back three years in either their, or one of their dependent’s, medical 
history and determine that at any one time during that three year period, was there a specific time 

Marianne B. Culhane & Michaela M, Wliite, Taking the New Consumer Bankruptcy Model for a Test Drive: 
Meam-Testing Real Chapter 7 Debtors. 7 AM. BANKR. INST. L. REV. 27. 37-38 (1999); Ed Flynn & Gordon 
Bcmianl, Bankruptcy by the Numbers: Chapter 7 Asset Cases, AM. BANKR. INST. J., Dec. 2002-Jan. 2003 

hitp://weber.ucsd.edu/-mi\vhite/UTll-iaw-review-final.pdf 
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when the debtor or one of their dependents had more than $10,000.00 outstanding in medical 
debt which was confined to a twelve month period. Then, they would have to determine whether 
the debtor had insurance, and what bills, if any, were either paid by insurance or not. It is 
extremely hard to imagine that debtors would be able to provide such detailed medical bills for 
themselves as well as their family, along with all the insurance documentation. 

(2) No Means Testing 

The means test incorporated into the bankruptcy code in 2005 was designed to limit the use 
of Chapter 7 bankruptcy to those who truly cannot pay their debts. In effect, it limits the ability 
of high income filers to walk away from their debts when they have the ability to pay for them 
by forcing them into Chapter 13 bankruptcy. This increases efficiency and ensures that creditors 
get at least a minimum return on their debt. Doing away with the means test under the Medical 
Bankruptcy Fairness Act would allow high income individuals to walk away from not only their 
medical debts, but also other debts such as credit card debts. For instance, it is typically the case 
that families incurring high medical debts, especially due to job loss or other adverse events, also 
incur other debts, such as ear loans, unpaid utility bills, credit card debts etc. If medical filers are 
no longer subject to means testing, then high income debtors would have an easier time walking 
away from their other dischargeable debts. In the study of bankruptcy filers cited earlier, those 
with incomes higher than $70,000 had average credit card debts of $42,000. Allowing this group 
to take advantage of the debt discharge provisions under Chapter 7 would hit creditors 
particularly hard. This is the exact situation that the 2005 bankruptcy reform tried to address. 
One possibility to avoid such a situation could be to set higher percentage of income thresholds 
for medical debt for higher income households, to allow eligibility for a Chapter 7 bankruptcy. 
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(3) Effect on Creditors 

The Act does little, if anything at all, for the creditors in these medical transactions. As 
discussed in the previous two paragraphs, there could be potentially serious consequences for 
medical service providers if we make it easier for debtors to file for medical bankruptcy 
involving the discharge of all medical debts. In fact, research has shown that between 1994 and 
2000, unsecured creditors received nothing in about 96 percent of Chapter 7 bankruptcy filings, 
and in most Chapter 13 cases, only mortgage creditors received anything at all.'’ These higher 
costs of bad debts will ultimately be passed on to consumers in the form of higher prices for care 
or poor delivery of care. 

(4) Exemption Limits Raised 

There is now a fairly large volume of economics papers that discusses how high bankruptcy 
exemptions affect debtor behavior. Debtors value high exemptions because it provides them with 
consumption insurance by discharging some or all of their debts when a drop in income would 
otherwise have caused a drop in consumption. However, because higher exemptions for wealth 
and income make filing for bankruptcy more attractive, studies show that the number of filings 
increases when exemptions increase."’ This adversely affects the market for credit. To insure 
against the probability of a bankruptcy filing, lenders raise interest rates or ration credit,'^ which 


’ Slcvvarl E. Stcrk, ,1.s'A'£i/ Froiectiort Tresis: Trust Loss sRace to the Buiutm?, 8.S CORNELL L. REV. 1035, 1036 
( 2000 ), 

Michelle J. While, Personal Bankruptcy Under Ihe 1978 Bankruptcy Code: An Economic Analysis, 63 IND, L.J, 

1 , 45-46 (1987) (discussing data indicating lhal an increase in the bankruplcy cxcmplion level corresponds vvilh an 
increased bankruptcy filing rate). 

Reinl Gropp, Jolm Karl Schohi, & Michelle J. While, Personal Bankruplcy and Credit Supply and Demand, 112 
Q. J, ECON. 217 (1 997) (showing that higher exemption levels result in higher interest rates). 
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harms debtors who repay as well as those who would like to borrow but are rejected.’^ Hence 
creditors alter behavior when faced with higher exemptions. 

At the same time, the incentive for debtors under these high exemption limits is to reallocate 
all wealth from non-exempt assets to exempt assets. For instance, if the homestead exemption 
were raised to $250,000 the individual would have an incentive to convert all non-housing assets 
to housing (say by using all available bank accounts to pay off the mortgage), so as to protect 
more of their income and wealth from the creditors. Therefore, there are both costs and benefits 
to having higher exemption limits that need to be recognized. 

To summarize this section, what the Medical Bankruptcy Fairness Act would do is make the 
financial benefit from filing for a medical bankruptcy higher than the financial benefit of filing 
for any other type of bankruptcy. The higher exemption levels, the lack of means testing and the 
potential to identify oneself as a medical debtor would clearly lead to strategic behavior on the 
part of some opportunistic debtors. Medically distressed debtors who are able to file under 
Chapter 7 would use this to get rid of their credit card debts. This would be especially 
advantageous for high income debtors who are unable to file for Chapter 7 bankruptcy under the 
current code. This large scale discharge of credit card debts, available even to debtors with the 
ability to repay some of their debts, is one aspect of the previous bankruptcy code that the 2005 
reforni sought to undo. We need to understand therefore, that the changes being considered under 
the Medical Bankruptcy Fairness Act could impose tremendous costs on the system while 
conferring benefits to a few. 

The optimal exemption levels in bankruptc>' are determined b}- trading off debtors' gain from liaAdng additional 
consumption insurance and better work incentives when exemption levels are higher against their losses from higher 
inicrcsl rales and reduced access lo crcdil. For a formal model and simulations, see Miclicllc J, While. Personal 
Bankruptcy: Insurance. Work Effort. Opportunism and the Efficienc}' of the ‘Tresh Start.” (May 2005) (unpublished 
manuscript, on file with author). a\>ailable at http://wvv\v.econ.ucsd.edu/~miwhite/banlauptcy -tlieoiy-\vhite.pdf, and 
Hung-Jcii Wang &. Miclicllc J, While, An Optimal Personal Bankruptcy Procedure and Proposed Reforms. 29 J. 
LEGAL STUD, 255. 265 (2000). 
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We obviously cannot wish illness away. However, some solutions may help families deal 
with the situation better. For example, employers and employees could try to come up with work 
arrangements that would enable the employee to function effectively even in the midst of a 
medical crisis. Job loss should not be the inevitable result of a prolonged medical condition since 
this increases the financial pressure on families. Government initiatives such as the formation of 
high risk pools may also alleviate the burden to a certain extent, though they need to be designed 
such that they do not impose tremendous fiscal pressure on an already tight federal budget. 
Finally, the Act could be modified to allow debtors to obtain relief under Chapter 7 only on their 
medical debts, rather than all of their other debt as well. This may reduce misuse of the system 
by opportunistic debtors. 


ni. Conclusion 

To summarize, the case for bankruptcy reform to help medically distressed debtors is 
built on somewhat shaky foundations. While the intentions are laudable, there is little to support 
such an intervention based purely on the incidence of medical debts in bankruptcy filings. 
Despite some recent survey evidence suggesting that medical debts account for more than 60 
percent of all filings, more rigorous analysis finds a relatively smaller proportion of bankruptcies 
that can be attributed to medical debts. 

Further, the Medical Bankruptcy Fairness Act could create perverse incentives for 
debtors to accumulate non-medical debts prior to a filing, as long as they can file as medically 
distressed debtors. The Act attempts to overturn several features of the bankruptcy reform 
enacted in 2005 by doing away with a means test for medical debtors and allowing medical 
debtors to claim a homestead exemption higher than that allowed under the current code in 
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several states. This could have adverse consequences on at least two fronts. One, high income 
filers with the ability to repay their debts can get complete debt relief under Chapter 7, while 
imposing losses on their creditors. Two, the high homestead exemptions could affect credit 
markets by causing creditors to raise the interest rate on loans provided and/or ration credit. Tn 
other words, the proposed reform could have unintended adverse consequences for debtors as 
well. 

I believe that any situation that causes a household to file for bankruptcy is unfortunate. 
In these tough economic times, individuals who lose their job for no fault of theirs are as badly 
affected as families hit by illnesses or injuries. Individuals who lose their homes because of a 
painful divorce are no worse off than people who are unable to pay their mortgages due to an 
unexpected change in credit conditions. Therefore, there is little to justify amendments to 
BAPCPA based on this criterion. Looking for solutions outside the bankruptcy code may work 
better. 
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Appendix 

Problems with the Himmelstein et al. (2005 and 2009) Studies 

(1) Sample Selection Issues 

A major shortcoming with both the Jlimmelstein et al. (2005 and 2009) studies is what 
economists dub the “sample selection issue”. Himmelstein et al. (2005, 2009) conducted a survey 
of bankruptcy filers from public court records for the year 200 1 and 2007. Based on a sample of 
1000 debtors, they concluded that more than 50 percent of these had filed for bankruptcy due to a 
medical reason. By limiting the sample to those who had already filed for bankruptcy, the study 
overstated the incidence of medical debt. To account for causation, the study sample should 
have, at the very least, included a “control” group of medical debtors who did not file for 
bankruptcy. In other words, if the authors were trying to establish whether medical debts cause 
bankruptcy filings, the appropriate sample should have included households with and without 
medical debt, and households who filed or did not file for bankruptcy. In short, what the authors 
have established is some correlation, but not causation. 

The sample also seems skewed towards debtors with high medical debt. The USTP report 
of bankruptcy filers, which included a much larger sample of 5203 filers, found that 90 percent 
of filers had medical debts less than $5000. The Himmelstein et al.(2009) study reports nearly 35 
percent of filers with more than $5000 in medical debt. The authors make no attempt to reconcile 
or explain their findings or reveal the distribution of medical debts across filers in their sample. 

(2) Regression Analysis 

The study also should have allowed for the possibility that other household 
characteristics, such as the filer’s work status, marital status, income, and other Idnds of debts 
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could have influenced the filing. As explained earlier, this could be done through the use of 
appropriate regression techniques applied on a suitably large, random sample of filers and non- 
filers. Mainstream economics literature discussing the relationship between debts and bankruptcy 
amply outlines these standard considerations. The study does claim to have done multivariate 
analysis, but the analysis is done on an even more restricted sample than the original 1032 in 
2007. The sample only includes people who reported having any medical bills. Therefore, it 
simply assumes that medical debts are important for bankruptcy filing, rather than testing for that 
hypothesis in the entire sample of bankruptcy filers. 

(3) Definition of Medical Bankruptcy 

The 2005 study used an overly broad definition of “medical filers,” which included 
people with any sort of addiction or uncontrolled gambling problems. The 2009 study removed 
these clauses but still came up with a 62 percent number i.e nearly 62 percent of bankruptcy 
filings are due to medical reasons The reason for the high number is puzzling, though as 
mentioned earlier, it is partly driven by the fact that the authors ascribe any remotely medical 
factor as causing the bankruptcy filing, not just medical debts. The survey results shown in Table 
2 (Page 3) of the study clearly state that only 29 percent of the respondents believed that their 
bankruptcy was actually caused by medical bills. However, the authors chose to add to this 
number the percent of people who lost weeks of work due to illness, the percent of people with 
more than $5000 in medical bills, and the percent of people reporting any medical problems. 
This is clearly an overstatement of the problem. Since the respondents themselves do not believe 
that these other factors caused the bankmptcy filing, it is wrong to ascribe the additional 
bankruptcy filings to their medical costs. A related point is that the survey fails to provide 
information on other causes of the bankruptcy filing or how the respondents would rank different 
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factors, as in the PSID. Therefore, it is unclear whether medical bills were the most important 
cause or just another cause. 

This criticism was also raised by Dranove and Millenson in reference to the 2005 paper.” 
Exhibit 2 of that paper identified people who stated that illness or injury was a cause of 
bankruptcy (although not necessarily the most important cause). According to Himmelstein and 
colleagues, 28.3 percent of respondents stated that illness or injury was a cause of bankruptcy. 
They also reported that medical bills contributed to the bankruptcy of 60 percent of this group. 
Multiplying the two figures together, Dranove and Millenson conclude that 17 percent of their 
sample had medical expenditure bankruptcies. Even for that 17 percent, it cannot be stated with 
any degree of certainty whether medical spending was the most important cause of bankruptcy. 


Dranove. David and Millenson, Michael. L. (2006), “Medical Bankmptcy: Myth vs Fact' Hr.Ai.Tii Arr.AiRS 74 

( 2006 ) 
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Mr. Cohen. Our next witness is Professor Wright. Professor 
Wright is the director of clinical programs, Consumer and Commer- 
cial Law Clinic at the Franklin Pierce Law Center. During 18 years 
of practice in the public and private sectors, Professor Wright han- 
dled civil trials and appeals in state. Federal and bankruptcy 
courts on behalf of individuals and corporate clients. 
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His public service included 4 years as a member of the New 
Hampshire Workers Compensation Appeals Board, 2 years as me- 
diator at the New Hampshire Department of Labor, and 12 years 
as a hearing officer in the Federal Medicare program. Actively in- 
volved in efforts to improve the Administration of justice, in 1993 
and 1995 he was chair and co-chair of state conferences devoted to 
this subject. Professor Wright has been here before. He is aware of 
our 5-minute system. 

And I would ask you to accept that. You are now recognized. 

TESTIMONY OF PETER S. WRIGHT, JR., DIRECTOR OF CLIN- 
ICAL PROGRAMS, CONSUMER AND COMMERCIAL LAW CLIN- 
IC, FRANKLIN PIERCE LAW CENTER 

Mr. Wright. Thank you. Chairman Cohen, distinguished Mem- 
bers, good morning. 

I have got the button on. Is it? Oh, all right. I am sorry. How 
is that? Better? All right. 

I appreciate the opportunity to be here to share with you the per- 
spective that I might offer as a clinical professor, who is essentially 
running a legal aid program in which the students serve as law- 
yers. Because our focus is on consumer credit, these days the kind 
of cases we are handling involve foreclosure defense, credit card de- 
fense and consumer bankruptcy. 

I appreciate the opportunity to speak to the merits of H.R. 901, 
because in our clinic we have witnessed many examples of the 
types of debtors which are described in H.R. 901 as a medically dis- 
tressed debtor. I would like to give you a couple of examples of the 
profile of these clients. And I think this will be instructive, because 
within H.R. 901 there is actually a very thoughtful definition of the 
medically distressed debtor. 

The issue that we spend so much time talking about of the per- 
centage of people who are driven to bankruptcy by massive debt is 
only one of the definitions. The other two definitions actually cap- 
ture the type of debtor that we most frequently see as medically 
distressed. And that is the type of debtor who is unable to work 
or experiences a severe and prolonged loss of income, because they 
are caring for a family member or they themselves are stricken 
with a serious medical condition. 

Examples of such clients — we saw one family where the wage 
earner was a over-the-road or door-to-door salesman for Comcast, 
selling cable subscriptions. And he would drive around in his own 
vehicle making his rounds. He was involved in a head-on accident, 
head-on automobile collision, which put him in the hospital for 6 
weeks. 

When he was released and undergoing physical therapy, he real- 
ly couldn’t pursue his work of driving and walking and knocking 
on doors, so he got behind on everything. He had insurance, be- 
cause he worked for Comcast, but what he didn’t have was any 
means of paying his mortgage, so that fell into default along with 
this car payment and everything else. 

Another example is a young couple. They owned a condominium. 
The husband, who worked as a roofer, developed cancer. He could 
not work, as he devoted his full time and attention to handling that 
medical problem. He was successful in overcoming the cancer, but 
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during the time he was out of work, his mortgage fell into arrears, 
his car was repossessed, and he was not able to pay the credit card 
bills and other bills for the family. 

Net result was he had to file bankruptcy to clear up the defi- 
ciency after his condominium was foreclosed. Again, this is an ex- 
ample of someone who, because of the medical condition, was un- 
able to pay the ongoing bills to hold on to the necessities — house, 
car, et cetera. 

And finally, we just took a case in this last week where the indi- 
vidual who is the wage earner, who happened to be a mortgage 
broker, made a lot of money during the bubble, had a heart attack 
while he was driving, and the impact of the accident and the heart 
attack had him laid up enough that he ran up $200,000 in medical 
bills. Then he died, leaving his widow with a house in foreclosure, 
plus all these medical bills. 

This last situation illustrates what I think is the significance of 
high medical bills. They are often a symptom or an incidental im- 
pact caused by a severe medical problem, which is really the hall- 
mark of the distressed medical debtor. 

Now, H.R. 901 is very skillfully crafted and carefully crafted and 
narrowly drawn to provide relief to people who are truly medically 
distressed debtors as defined in the last two parts of the defini- 
tion — that is, who have experienced either loss of child support, ali- 
mony or who have lost their income because of a medical catas- 
trophe. The first definition, of course, is the one where there is 
massive — or actually medical debt which reaches the levels that we 
discussed earlier. 

Now, what is the relief that 901 provides? It is an enhanced 
version — an enhanced amount of the homestead exemption. As you 
know, it would increase the homestead exemption to $250,000 re- 
gardless of whether the debtor is filing using the Federal exemp- 
tion, which would otherwise only be $20,200 for homestead, or the 
state exemptions. 

It raises both of those exemption levels to $250,000. And this is 
laudable, because it enables a debtor to hold onto the homestead, 
even if they lose everything else through a Chapter 7, but it also 
enables them to have a workable and feasible Chapter 13, if they 
are able to remove the value of their homestead from the liquida- 
tion test, which we could talk about. 

It is a little technical, but it really is a major plus, because many 
elderly people, who have a lot of equity in their homes, are not able 
to qualify for Chapter 13, because they can’t pass the liquidation 
test. 

And as I am out of time, I will not speak to the means test right 
now, but thank you for the opportunity. 

[The prepared statement of Mr. Wright follows:] 
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Mr. Chaimian and Distinguished Members: 

My name is Peter Wright and 1 am a clinical law professor at Franklin Pierce Law Center 
in Concord N ew Hampshire. My job involves supervising and mentoring law students in the 
development of professional skills as we represent real-life clients in a variety of cases. My 
clinic, the Consumer and Commercial Law Clinic, operates year round and accepts cases on 
behalf of low income clients whose problems involve consumer credit, mortgage foreclosure 
defense, and consumer bankruptcy. I have held this position since 1998 when I left private 
practice to pursue a teaching career. 

The perspective I bring to bear on H.R. 901 is necessarily shaped by my allegiance to the 
low income debtors whom I represent in bankruptcy court. I have also had first had experience 
observing the impact of debilitating medical conditions upon elderly citizens through the 
fourteen years I served part time as a Medicare hearing officer. In this position, I directly 
observed the struggles of elderly citizens challenging the denial of claims for benefits in what is 
admittedly a complex and confusing system of federally funded health care. I also heard from 
them about the financial setbacks they endured because of inadequate reimbursement of claims 
or the denial of coverage for claims which were appealed. In many cases the onset of 
debilitating medical conditions prevented them from continuing to earn money to supplement 
their meager retirement funds. In a number of cases I would hear how unanticipated medical 
conditions saddled them with debt not covered by the Medicare program or through non 
participating providers. 
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I come before the committee today to share my perspective from the trenches of the 
plight of individuals who are forced to seek bankruptcy protection because of prolonged illness, 
the effects of accident or other medical catastrophe. Because the legal services we provide are 
offered without charge, the demand for our services is overwhelming. Our intake process is 
largely a matter of triage. Most of the cases we see these days involve mortgage foreclosure 
defense, counseling and intervention into the HAMP and private loan modification programs, 
and representing individuals seeking relief through bankruptcy. In the face of the pressure of so 
many calls for assistance, we give first priority in our bankruptcy acceptance process to 
homeowners seeking to retain their homestead, rather than simple debt relief. A very important 
factor is whether the individual has lost control of budget and finances because of a medical 
calamity. Those cases receive heightened priority in our case acceptance process. 

Because of our acceptance criteria, T am not able to offer any objective statistics to the 
debate which this committee has heard in the past about whether or not medical bills are a 
driving force in the bankruptcy. I can provide anecdotal evidence based upon the triage we 
perform that the principal drivers of consumer bankruptcy are prolonged unemployment, 
catastrophic and chronic medical conditions with related bills, and divorce. It is true that some 
individuals are poor money managers and amass staggering amounts of consumer debt, often 
owed to credit card companies. We tend not to accept such cases so that we may be available to 
those cases driven by long term unemployment, prolonged and serious medical conditions or 
divorce. 

It is certainly true that medical debt related to serious and long-term illness can push a 
family to bankruptcy. Such debt can arise even when the family has health insurance coverage 
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because of co-pays, deductibles, and limitations in coverage. Tn my experience the incidence of 
medical debt and interruption of income caused by the illness or injury have a cumulative effect 
which often propel the debtor and family to seek bankruptcy protection. Because so many 
families are living paycheck to paycheck on the edge of financial calamity, any significant 
interruption in income pushes them over the edge. Late payments on credit cards trigger default 
penalties and outrageous interest rates. Late mortgage payments set in motion an impossible 
game of catch-up with partial payments held in suspense and even complete payments treated as 
partial when late-penalties are deducted. We have seen unemployment figures exceed 10% 
during the recent economic crisis. While many of these cases are caused by layoffs during the 
slowdown, the disruption of work because of prolonged illness can be every bit as devastating to 
the family income. 

H.R. 90 1 recognizes this critical fact by devoting two of the three definitions of 
“medically distressed debtor” to the situations where the individual’s income is interrupted. The 
first, 39B (B) defines “medically distressed debtor” as a debtor who, in any consecutive 1 2 
month period during the three years before the date of the filing of the petition - 

Was a member of the household in which one or more members (including the debtor) 
lost all or substantially all of the members’ employment or business income for four or more 
weeks during such 12 months due to a medical problem of a member of the household or 
dependent of the debtor; 

The second definition which recognizes that a medical condition can interrupt income 
flow addresses the situation where an obligor under a support or alimony order is unable to pay 
because of a medical problem. That section reads, 

Was a member of the household in which one or more members (including the debtor) 
lost all or substantially all of the member’s alimony or support income for four or more weeks 


4 



126 


during such 1 2 month period due to a medical problem of a person obligated to pay alimony or 
support. 

The fact that two of the three definitions of “medically distressed debtor” are centered upon 
interrupted income demonstrates that the drafters of H.R. 901 fully appreciated the havoc which 
a medical condition can cause by disrupting the debtor’s income. 

Having recognized the financial distress caused by medical conditions, H.R. 901 offers 
significant protection to the debtor who must turn to bankruptcy for relief The centerpiece of 
H.R.901 is enhancing and assuring availability of a meaningful homestead exemption to any 
medically distressed debtor seeking bankruptcy protection. To appreciate the value of this 
amendment, it is necessary to understand how a homestead exemption works. As a general 
matter, federal and state exemption laws have the objective of assuring that individuals in serious 
financial trouble are not deprived of the bare essentials of life through the debt collection 
process. Most exemptions recognize and protect the value of basic essentials needed by families 
to maintain a subsistence standard of living. Typically such exemptions protect modest amounts 
of household furniture, appliances, an automobile, tools of the trade, beds, bedding and clothing 
of the debtor and family. These exemptions assure that the debtor will come through the 
collection process, including bankruptcy, with at least the basic necessities from all the 
possessions that the debtor may have acquired over a lifetime. The existence of these exemption 
laws reflects a policy decision by state legislatures and Congress that, in the competition between 
the claims of unsecured creditors and the basic well-being of the debtor and family, no individual 
will be deprived of the basic necessities. These policies also advance the important objective of 
preventing debtors from becoming public charges, unable to maintain themselves without 
assistance from the government. 
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Probably the most important exemption is the “homestead” exemption. “Homestead” 
generally refers to the dwelling house in which the family lives, as well as enough of the 
surrounding land to enable a family to make effective use of the property. The homestead 
exemption may be a unique American phenomenon as it was widely adopted throughout the 
country during the 1800’s to encourage westward migration and settlement. Colonial Texas 
(under Mexican rule) had one of the earliest homestead provisions in 1 829. Georgia and 
Mississippi became the first US states to follow Texas’s lead and enact their own homestead 
exemptions. An economic downturn - the Panic of 1837 - hit the South particularly hard. 
Homestead exemptions were adopted in the South as a way to dissuade residents from 
abandoning that region to make a fresh start in Texas, but also as a way to curb the destructive 
impacts of the free market by protecting families against financial destitution. Support for these 
new exemptions crossed party lines. The mass appeal of this unique form of protection led 10 of 
14 Southern states to pass their own homestead laws as early as 1 859. 

Outside the South, the homestead exemption movement also began gathering momentum 
by midcentury. By 1852, all the northeastern and mid-Atlantic states (with the exception of 
Delaware, Rhode Island, and Maryland) exempted at least $300 of a homestead from the reach of 
creditors. Every single mid-western state and territory passed a similar provision by 1858. 

Alison D. Morantz, THERE’ S NO PLACE LIKE HOME: HOMESTEAD EXEMPTION AND 
JUDICIAE CONSTRUCTIONS OF FAMIEY IN NINETEENTH-CENTURY AMERICA, 24 
Eaw & Hist. Rev. 245 (2006) 

In colonial times the homestead protection recognized the economic reality that many 
families made a living or produced food from working the land. Modem statutory homestead 
exemptions focus primarily on preserving shelter for the family in the dwelling in which they 
have demonstrated an intent to reside. 
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The National Consumer Law Center has summed up the utility and value of the 
homestead exemption in the following excerpt from its manual, Collection Actions - Defending 
Consumers and their Assets , First Edition (2009), page 275-276. 


Homestead exemptions are designed to protect the home for the debtor and the debtor’s 
family. The only states that do not provide for homestead exemptions are Delaware, 
Maryland, New Jersey, and Pennsylvania. The remaining states each set a different 
amount that is exempt. For example. New Hampshire allows $100,000; New York 
allows $50,000; Florida does not set a dollar amount but allows up to 160 acres outside a 
municipal area and a half acre within a municipal area. Some states provide a larger 
homestead exemption for elderly or disabled persons. When a statute caps the value of 
an exempt parcel of land, but not its acreage, there is no limit on the size of the parcel. 

The dollar amount of the homestead exemption generally refers to the debtor’s equity of 
the property. For example, if a $200,000 property is encumbered by $190,000 mortgage 
then a $10,000 homestead exemption will make it completely exempt. If the area or value 
of the homestead exceeds the statutory limit and division is not feasible, for example, a 
quarter acre homestead in a suburb with one acre zoning, the homestead may be sold and 
the debtor will receive the exempt amount. 

Because the homestead right is purely a creature of statute, it is necessary to consult the law of 
the state where the property is located to determine the extent of the homestead protection. 
Generally, the homestead exemption protects the family which lives in the home and claims it as 
their primary residence from loss of property to the claims of creditors whether advanced 
through litigation or other process. Generally an unsecured creditor would be unable to execute 
on the property by exposing it to sheriff s sale if the scope of the homestead protects the entire 
interest of the family in that property. The public policy behind the homestead is to promote 
stability and the welfare of the community by encouraging property ownership and independence 
on the part of homeowners. While creditors may obtain a judgment against the property owner, 
that judgment usually may not be enforced against that part of the property or value of the 
property which is protected by the homestead right. In colonial times it often meant that the 
executing sheriff would set off a certain part of the homestead to assure that the family retained 
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shelter and enough land to continue supporting itself or producing food. Today the homestead 
right is usually recognized as a dollar amount. In the execution process the homeowner will be 
entitled to a cash payout from the proceeds of any sale with the idea that the cash recovered can 
be used to reassert or reestablish a new homestead after the family moves on. In cases where the 
value of the homestead is large enough, pursuing a sheriff sale may prove futile and this reality 
has the effect of preserving the homestead for the family' . 

H.R. 901 would boost the homestead exemption for “medically distressed debtors” 
seeking bankruptcy protection to $250,000. This enhanced homestead would be available to 
debtors invoking either the federal exemptions or a particular state’s exemption. What class of 
debtors would most benefit from this expanded protection? As a practical matter this provision 
would have no effect upon those people whose mortgage debt exceeded the value of their 
property. Because such borrowers would have waived their homestead exemption for the benefit 
of the mortgage company, the loss of their home through foreclosure would include loss of the 
homestead- In such cases the existence of the $250,00 homestead exemption would be 
unavailing. 

However, if we consider the plight of the elderly couple who had managed to pay off the 
mortgage on the family home over many decades of hard work, the availability of the $250,000 
homestead exemption would be of the utmost significance. Such a debtor could invoke the 

^ It should be pointed out that when a homeowner grants a mortgage to a lender to acquire 
property or refinance an existing loan, the lender always requires the borrowers to waive all 
homestead rights as to that creditor. Thus, the many individuals facing the loss of their homes 
through foreclosure may not avail themselves of the homestead protection because that right was 
waived at the closing table when the loan papers were signed. 



130 


statutory exemption contemplated by HR. 90 1 and thereby preserve a significant amount of the 
equity in their home. This preservation of the homestead would be completely consistent with 
the goal of bankruptcy to provide a fresh start to the debtor. It would also prevent individuals 
and families from becoming homeless in spite of unanticipated financial calamity. To benefit 
from this protection, the medically distressed debtor would have to have significant equity in the 
home. This is usually the case with elderly individuals or couples who have prudently paid off 
their mortgages over the years. 

Beyond preservation of the home, homestead exemption may also be useful in enabling a 
medically distressed debtor with a generous amount of home equity to pursue a chapter 13 
pay ment plan. Such a debtor might well be ineligible to file a Chapter 13 plan because they 
would not be able to satisfy the liquidation test which must be addressed in every Chapter 13. 

The liquidation test requires the debtor to demonstrate that the unsecured creditors would receive 
more through the Chapter 13 payment plan than would be realized if the debtor simply liquidated 
all non-exempt property through a Chapter 7 filing. By exempting a significant part of the equity 
of the elderly couple’s home from the bankruptcy estate, the debtor could satisfy the liquidation 
test and achieve a more affordable payment plan. In those cases where the debtor simply elected 
to liquidate through Chapter 7, the objectives of the fresh start would be realized by preserving 
the value of the homestead for the debtor and family. In either case the debtor will be in a better 
position to realize a fresh start and to avoid the specter of homelessness. Such a result is 
consistent with the public policy of stabilizing families and communities by preserving the 
essentials a family requires, including the family homestead. 
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Conclusion 

H.R. 901 is narrowly drafted to benefit a very deserving class of medically distressed 
debtors forced to seek banlcruptcy protection because of unanticipated or prolonged medical 
conditions and overwhelming medical debt. To realize the intended benefit of the enhanced 
homestead protection, such debtors must have accumulated significant equity in their homes. 
Such debtors are usually elderly or retired individuals who prudently managed their financial 
affairs, avoided the temptations of refinancing to enhance their lifestyles or otherwise engaged in 
reckless borrowing. Their downfall was usually caused by tragic occurrence of a medical 
catastrophe which interrupts income flow and saddles them with unmanageable medical debt. It 
is consistent with the well recognized policy within the American bankruptcy system that such 
debtors be afforded a fresh start and the ability to preserve their homesteads. Because H.R. 90 1 
creates critical protection to achieve these important objectives, it should be added to our 
existing bankruptcy law. 
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Mr. Cohen. Thank you very much. 

I want to thank all our witnesses for their testimony, and I will 
start with the questions. 

And first of all, Professor Wright, I would like to ask you what 
your thoughts are on the means test. 

Mr. Wright. Well, generally or as it applies to this 901? 

Mr. Cohen. As it applies to this bill. 



132 


Mr. Wright. So as 

Mr. Cohen. Dr. Mathur made a point that possibly high-income 
individuals could get away with things. Is there a way to see to it 
that high-income individuals don’t and that it is strictly tailored to 
medical bills? 

Mr. Wright. If we viewed 901 as a whole and appreciate that 
the only way the homestead exemption benefits a debtor is if that 
debtor has substantial equity in their house, you are going to elimi- 
nate a lot of debtors right off. You are going to eliminate all the 
debtors who use their homes as ATM machines, so-called during 
the bubble, those who did practice abusive borrowing. 

You are really going to be targeting and benefiting elderly peo- 
ple, who worked their whole life to pay off their mortgages and 
then as they approach their retirement, they simply want to be 
able to hold onto their homestead. Those debtors who then face a 
catastrophic illness, which interrupts their income or saddles them 
with medical debt, will be able to retain their home. They don’t 
need to be tested under the means test, because they are not gam- 
ing the system. 

To be the victim of a medically — well, as someone, I think, the 
Chairman may have put it — the medically lost life lottery to be 
suddenly stricken with a serious medical illness is not part of gam- 
ing the system. They don’t need to be means tested. 

Mr. Cohen. Thank you. Dr. Wright. 

Dr. Mathur, let me ask you this. As Professor Wright has men- 
tioned and I have said before, the lottery of life, the people that 
have these great health care disasters, catastrophic illnesses, is 
that it just happens. It is, most cases, not just unfortunate. 

Do you agree that some people who get catastrophic illnesses — 
cancers, heart disease, whatever — end up getting massive medical 
debt that causes some people to go into bankruptcy? 

Ms. Mathur. Absolutely. I absolutely agree that there are people 
with medical debt who will go into bankruptcy, and I believe that 
the current bankruptcy code in fact allows those low-income debt- 
ors to take advantage of the bankruptcy filing. 

Mr. Cohen. Those who, debtors? 

Ms. Mathur. The low-income. 

Mr. Cohen. What if you are not low income, but you got cancer 
and you have been wiped out? 

Ms. Mathur. And then if the means test shows that you still 
have an ability to repay some part of your debt, then I believe that 
the current bankruptcy system will 

Mr. Cohen. So you don’t believe if you have got tremendous med- 
ical debt and you are a middle-class person and you have got some 
income, but you have got enormous debt, hundreds of thousands of 
dollars worth of debt, and you have got cancer and maybe, you 
know, maybe you potentially lose your job, that there shouldn’t be 
relief somehow fashioned for you? 

Ms. Mathur. I think the chapter code redeeming procedure al- 
lows for the medical expenses to be deducted in calculating what 
your ability to repay is, so I don’t see what the new act is trying 
to achieve by saying that we should not have means testing at all. 
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Mr. Cohen. Judge Morris, can you explain why that is important 
that we give some relief to people who have been wiped out be- 
cause of the lottery of life? 

Judge Morris. I think this is hard for me to explain. And I have 
been listening to the means test question here. And once upon a 
time before 2005, you wouldn’t confirm a Chapter 13 plan unless 
the unsecured creditors were going to get a substantial amount. 
Now you confirm a .003, which is basically a Chapter 7. And the 
reason you do it is for some of the matters that they talked about. 

You know, I see the medical people in — the medical debtors in 
front of me all the time. They walk in. In my testimony I talk 
about the five — my written testimony — my courtroom deputy com- 
ing in to me and saying, “It is going to be a hard day today. Judge.” 
“Why is it going to be hard today?” “There are five women in the 
courtroom with turbans on. Your Honor, you are going to have to 
hear the story of those five cancers.” And sure enough, I have to 
hear the story of the five cancers. 

The means test is simply meant that it moves them to Chapter 
13. It just simply means that it is more expensive for them to file. 
Those people needed — most of those people need to be in 7. They 
need to be able to get rid of some debt and move on. 

We are in a wonderful place in this world, in this country, in this 
here that we have the ability to file bankruptcy, that we have an 
ability to start anew. And sometimes we need to just take and look, 
and they need to be able to cut their losses and move on. 

I don’t agree that — the means test is just more expensive. It just 
makes it more difficult for them to come in and forgive the debt 
and move on. 

Mr. Cohen. Thank you. Judge. 

Dr. Mathur, are you familiar with the study by Melissa Jacoby 
and Miyra Holman published in the Yale Journal that debunks the 
2005 Department of Justice survey that you have in your written 
testimony? 

And being familiar with it, do you still hold to your belief that 
this 2005 DOJ study has validity? 

Ms. Mathur. I think the Jacoby study tries to say that there 
could be a lot of hidden medical debt that you are not actually ob- 
serving in the bankruptcy filing. And that, you know, that is en- 
tirely possible, and we have debated that issue a lot of times. 

So that is why it makes more sense to not sort of rely on just 
those kind of, you know, bankruptcy statistics, but to actually see 
what household surveys are saying about medical debt and how, 
you know, what is really happening to medical debts over this pe- 
riod. 

And there is nothing to suggest that there has been, you know, 
that tremendous a jump that, you know, medical bankruptcies 
should have risen by 50 percent in the 7-year period, because if 
that had really been the case, then when bankruptcies went up, 
you should have seen a tremendous increase in the medical debts 
as well, which you don’t see. 

So I completely agree that there could be problems with the DOJ 
study, but that doesn’t deny the fact that they — ^you know, that nei- 
ther of those studies has conclusively proven that medical debts are 
a significant fraction of all bankruptcies. 
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Mr. Cohen. Thank you, Doctor. 

Mr. Franks, you are recognized. 

Mr. Franks. Mr. Chairman, could I pass on to Mr. Coble for his 
questions? 

Mr. Coble. I thank the Ranking Member, thank the Chairman. 

Good to have you all with us today. 

Dr. Mathur, this is not unlike much proposed legislation. There 
are loopholes. What loopholes do you think are most unfair in this 
bill? 

Ms. Mathur. I think the biggest loophole in the bill is the re- 
quirement to do away with the means test, because I think the rea- 
son we had the means test instituted in 2005 was because we saw 
a lot of instances where people were exploiting the system by hav- 
ing a lot of wealth in their homes, having a lot of incomes, but they 
had the choice to still file under Chapter 7 bankruptcy and have 
their, you know, million-dollar debts paid off and still retain a mil- 
lion-dollar house. 

And so I think the biggest loophole that could be exploited under 
the Medical Bankruptcy Fairness Act is the fact that high-income 
debtors could take advantage of the system to basically have the 
same provisions that they had before 2005, which is, you know, you 
accumulate a certain amount of medical debt and you still get all 
the advantages of Chapter 7. 

I think if we had a system where we said you could only do away 
with the medical debts by filing under Chapter 7, then, you know, 
I think that would correct some of these loopholes. 

Mr. Coble. I thank you. Doctor. It seems to me that this — I will 
qualify this is my opinion — I think Obamacare has failed its stated 
goal of decreasing health care costs and probably will in fact in- 
crease health care cost. Given the incentives in H.R. 901, will this 
bill not increase health care costs, making the health care system 
perhaps even more unsustainable? 

Ms. Mathur. Yes, I think that any time we sort of — if we think 
that we are going to keep absorbing the cost of all these unpaid 
debts, you know, infinitely into the future and that it is not going 
to have an impact on how people behave and how creditors and 
how lending markets behave, then, you know, you are wrong. 

At some point all of these unpaid debts and all of these, you 
know, huge costs that we think we are subsidizing, at some point 
they are going to tremendously increase costs on borrowers. 

Mr. Coble. Your Honor, Chapter 7’s means that there was never 
intent to inquire into whether the causes of someone’s bankruptcy 
were either good or bad, it seems to me 

Judge Morris. Right. 

Mr. Coble [continuing]. But simply whether the debtor had the 
income sufficient to repay a substantial or meaningful portion of 
unsecured debt. 

Do you believe — well, strike that. It is my belief, and I will ask 
you if you believe this, that Congress may be opening a Pandora’s 
box if it started to pursue down that path of choosing which kinds 
of debt are “good” or which kinds of debt are “bad.” What do you 
say to that? 
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Judge Morris. I don’t disagree with you, but I think the door 
that opened in 2005, and I think this might go some ways to help- 
ing some people that need the help. 

Mr. Coble. I thank you both. 

And, Professor, I don’t want to ignore the gentleman from New 
England. My favorite New England state, by the way. Professor, is 
New Hampshire. Professor, do you have the fear that abusive fil- 
ings might promote or distract from the court’s ability to process 
promptly the cases of the truly needy — that is, those who may 
abuse it? 

Mr. Wright. Well, I think that abusive filings are never good for 
the system, but I don’t believe abusive filings will be any easier if 
H.R. 901 were to pass because of the way it is drawn. 

Mr. Coble. Dr. Mathur, do you want to weigh into that? 

Ms. Mathur. I am not clear why it would not, because, I mean, 
the fact that you are doing away with the means test does mean 
that there would be high-income people with the ability to repay, 
who you are now saying should be excused from using them. 

Mr. Wright. The reason I think that the chances are very low 
is because, at least from my experience, when a family or an indi- 
vidual bases one of these catastrophic injuries that interrupt in- 
come flow, you no longer have a high-roller high-wage earning 
debtor. 

They — in my cases, in fact — I mean, I don’t want to say in all 
cases they are going to pass the means test, but given the way we 
calculate current monthly income by looking at the last 6 months, 
if there has been a tragic and unanticipated medical problem, 
whether it is an injury or a disease, a lot of times the income is 
so disrupted that the means test isn’t really going to be an issue. 

Mr. Coble. I got you. Thank you. Professor. 

Mr. Chairman, I want you to note that the red light has illumi- 
nated, and I am yielding back. 

Mr. Cohen. Thank you, Mr. Coble. I appreciate your continual 
courtesies. 

Now the Chairman, Mr. Conyers, is recognized. 

Mr. Conyers. Thank you. 

I would like to ask Dr. Aparna Mathur if when Professor Wright 
was giving his explanation about the nature of medical indebted- 
ness, did he say anything that disturbed you or that you didn’t 
agree with? 

Ms. Mathur. I think the kind of examples that Professor Wright 
gave would typically file under Chapter 7 bankruptcy, and they 
would meet the means test. But they are the kind of people that 
he was speaking about with no incomes, who have mainly had a 
catastrophic, you know, medical expense. 

You know, from all that I think I understand about how the 
bankruptcy code currently works, those people should meet the 
means test, and they should be allowed to file under Chapter 7. 

The people who will not meet the means test are people who do 
have an ability to repay, and I think that they — you know, the cur- 
rent system, the way it is functioning would — you know, should 
make them repay a part of those debts. I don’t see why we need 
to do away with that particular feature of the current code. 
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Mr. Conyers. Professor Wright, did she accurately interpret your 
examples? 

Mr. Wright. Yes, I think she is right. In all three of those cases, 
those individuals would not have a problem with the means test. 
In fact, in the very first one with the car accident, we put them 
into Chapter 13 to save his home. So even though he passed the 
means test as consumer bankruptcy lawyers say, meaning he 
wasn’t forced to go into Chapter 13, he voluntarily went into 13 to 
catch up on a delinquent mortgage and to save his home. 

So, yes, she did accurately gauge the impacts, at least on those 
three cases. They would not have been — they would not have been 
caught up or forced to file a different chapter than they chose. 

Mr. Conyers. Well, does that mitigate your examples, then? 

Mr. Wright. No, because the examples — well, I unfortunately — 
I don’t have an example of a high-roller who suffers a major med- 
ical calamity and then runs up against the means test, partly be- 
cause my clinic only represents low-income people. I mean, we are 
not allowed to represent the high-rollers or just the upper middle 
class, because we don’t do that. 

But I really — I still — when I studied this in preparation for com- 
ing down here, I don’t really understand all the fuss about the 
means test, to tell you the truth, because I really think that people 
who are overtaken by one of these terrible medical tragedies, if 
they had any inclination to game the system, their fight for their 
lives or for that of a family member becomes paramount in their 
minds. 

And it certainly would be more convenient for them if they didn’t 
have to go through all the paperwork that Judge Moore spoke 
about and the added expense that lawyers are able to charge be- 
cause of the paperwork. But given that they may very well lose 
their income as their sole — they are just so fixated, and their atten- 
tion and thought is all devoted to obtaining a cure, I think the 
gaming question is really irrelevant at that point. 

And I also have to say that I don’t think that — I just don’t quite 
understand how someone can game or contrive or conjure up med- 
ical bills to try to invoke this as a way to game the system. I mean, 
even at the level of $10,000, that is a little hard to envision, frank- 
ly- 

Mr. Conyers. Do you agree. Dr. Mathur, with what the professor 
said? 

Ms. Mathur. I don’t believe that people can conjure up medical 
bills, but I do believe that you could create the incentive that if you 
had medical debt and you had other kinds of debt, that the incen- 
tive to sort of accumulate the medical debt and not pay it off and 
pay off the other kinds of debt, you might perverse those kinds of 
incentives, because you know that if you had a certain amount of 
medical debt, then your lawyer would tell you, “Well, you know, if 
you had so much in medical debt, then you could take advantage 
of Chapter 7.” 

So a person who — I am not saying that they are going to conjure 
up an illness, but you could change incentives for them by saying, 
you know, if you had so much in medical debt, then, you know, you 
can take advantage of all the Chapter 7 exemptions and the high 
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exemptions and the debt discharge that comes with that. Those are 
the kinds of incentives that I am talking about. 

Mr. Conyers. That does not sound persuasive to me. 

Judge Morris, what is your experience in this area? 

Judge Morris. Well, as I am listening, the one thing I am think- 
ing is now we have it, a system where the medical debt is hidden 
as credit card debt or second mortgages, because the one thing you 
want to do is not go bankrupt against your doctor, because you will 
be fearful that the doctor will not treat you. 

Mr. Conyers. Of course. 

Judge Morris. So right now the debtors come in, and they paid 
the medical bill with — their co-pays with the credit card. They have 
paid it by taking out the second mortgage. 

I had personal experience of a dear friend who lost his wife to 
cancer. It was the secondary cost, too. Tell me, anybody, if you 
have a family member that needs a heating pad, if you have a fam- 
ily member that needs a humidifier, and in the mail comes your 
checks, those little credit card checks, that is not going to be attrib- 
uted to medical bills. 

So when I hear this talking about that they will now run up a 
medical bill as opposed to a credit card bill, when in fact it has 
been the opposite right now, where they have been running up a 
credit card bill in order to maintain the medical care for their fam- 
ily, it just seems unconscionable to me. 

Let us have a real — let us have a real reason for the bankruptcy. 
And if the real reason for the bankruptcy is a medical catastrophe, 
then why not give people like that in those situations a break? 

Mr. Conyers. Do you agree. Dr. Mathur? 

Ms. Mathur. I think that it all comes down to how would you 
in your bankruptcy — Medical Bankruptcy Fairness Act define what 
is a medical debt. I mean, it is then we need the act to be clearer 
on what you are saying 

Mr. Conyers. There is no question about what constitutes a 
medical debt. 

Ms. Mathur. Yes, but that is what Judge Morris just said, that 
we cannot distinguish between credit card debt and medical debt. 
And so if that happens to be the problem, then you are going to 
see $10,000 in credit card debt, and you won’t know if it is 

Mr. Conyers. But that is the problem. That is what she is say- 
ing. The medical debt is hidden by using your credit cards. 

Ms. Mathur. Yes. And so how would you 

Mr. Conyers. So don’t you agree with her? Or you don’t agree 
with her. 

Ms. Mathur. So what I want to know is if there is 

Mr. Conyers. Do you agree or not with her? 

Ms. Mathur. Yes, there is some medical debt on credit card debt. 
Absolutely. 

But even if you are saying that that is — I mean, there are two 
issues. If you are saying that, you know, that debt has somehow 
been going up and that is causing the bankruptcy, there are no 
data to support that either, because even if you look at total credit 
card debt, that has gone up by .3 percentage points between 2000 
and 2007. 
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The other issue is if we say that, you know, is credit — are we 
going to sort of try to uncover all the medical debt that people have 
on credit cards and, you know, is the second mortgage really a form 
of medical debt, then the act needs to be clear on what all it is 
going to — you know, how are we going to distinguish all the sources 
of medical debt rather than just what we see as a medical bill. 

Mr. Conyers. Well, Professor Wright was complementing our 
drafters on putting together a proposed piece of legislation that 
does take care of some of that problem. 

Isn’t that right. Professor? 

Mr. Wright. Yes. Yes, I think that the — when I sat down and 
carefully studied the act, I was impressed by how thoroughly the 
drafters understand the problem of medical catastrophe first and 
then applied it to the plight of debtors. 

So you covered all the possibilities — massive debt, then prolonged 
interruption of income from earnings, and finally interruption of 
child support, alimony and support, the domestic support obliga- 
tions, as they are called. So you covered all the main drivers that 
force people into bankruptcy when they have lived through or are 
living through catastrophic medical problems. 

Mr. Conyers. Dr. Mathur, do you agree more with Judge Morris 
or Professor Wright? 

Ms. Mathur. I have problems with both. 

Mr. Conyers. You probably agree with some of both, what both 
are saying. 

Ms. Mathur. I think that if you prove that that actually drove 
the bankruptcy, then we have the case that we have a medical 
bankruptcy. 

If, like in this Himmelstein study, we simply found that someone 
reported that at some point in the previous 2 years we had, you 
know, a week’s worth of lost, you know, work, and then we say, 
“Okay, that is a medical debtor and that is a medical bankruptcy,” 
then that is overstating the problem. 

I think if we had a way, a convincing way of showing that, you 
know, this is what drove the person to bankruptcy, then I would 
agree with Professor Wright. 

Mr. Conyers. Well, all you have to do is show that their medical 
debt is on the credit card and that — what else — what more would 
you need? 

Ms. Mathur. Pardon me? 

Mr. Conyers. What else would you need to prove what the real 
costs of the — the real reason for the credit card indebtedness was 
because of medical bills? 

Ms. Mathur. Yes, if you can show that the credit card 

Mr. Conyers. It is easy. All you do is read. It says it is from X 
hospital. 

Ms. Mathur. Yes, I understand that. 

Mr. Conyers. $20,000. You don’t need any more than that, do 
you? 

Ms. Mathur. Yes, that is absolutely credible. Yes. 

Mr. Conyers. Well, then you agree with both Morris and Wright. 

Ms. Mathur. I agree that if we could have a procedure for deter- 
mining exactly where the debt was. So, for instance, she said if 
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Mr. Conyers. It is easy. You have to identify. On a credit card 
you have to — when you are going into bankruptcy, you have got to 
identify where the indebtedness came from. 

Ms. Mathur. Right. 

Mr. Conyers. You got to name it. You can’t just say $150,000 
worth of debt. They are saying, “What debt?” Well, when you see 
it is from doctors, clinics and hospitals, that is pretty obvious 
where it came from. 

Ms. Mathur. I completely agree with that. I think if you had a 
certain way you could make the debtor show that there was so 
much medical debt on credit cards, then that is exactly the way to 
show how much medical debt you had. But if you say, “Oh, I took 
out a second mortgage because of this,” or “I did” — you know, if 

there is no way of actually tracking it, then I don’t think 

Mr. Conyers. But there is a way. When you go in — have you — 
are you familiar with — well, no, you are not a lawyer. You are an 
economist. 

Professor Wright? 

Mr. Wright. Well, the fact is on Schedule F of the official forms, 
which every debtor must fill out, there is a column as part of the 
description of unsecured debt where the debtor is required to say 
what was the debt for. 

So if you have a $15,000 charge because you paid a clinic, it 
should say Capital One or Visa, and then the consideration for the 
debt is where you would state this was for the clinic or the hospital 
for whatever the care was, and then the total. So there is provision 
currently in the official forms for revealing that information. 

Mr. Conyers. You should know. Dr. Mathur, that there is no 
way you can go through a bankruptcy proceeding without identi- 
fying the source of your indebtedness. 

Ms. Mathur. I thought that was the point that Judge Morris 
was making, that there is so much debt on credit cards, there is 
so much, you know, other kinds of debt that is arising because of 
medical illnesses that we are not able to track. 

If that was the point that she was making, then, you know, that 
is what I thought she was making. If you are saying that we can 

track medical debt on credit cards, then you can easily 

Mr. Conyers. Well, you can. And they do. 

Ms. Mathur. Exactly. 

Mr. Conyers. That is the only way they can pay it. 

Ms. Mathur. Exactly. 

Mr. Conyers. Because they don’t want to 

Ms. Mathur. Then I think the best 

Mr. Conyers [continuing]. They don’t want to name 

Ms. Mathur. Then I think 

Mr. Conyers [continuing]. They don’t want to 

Ms. Mathur. And I think that the best modification you could 
make to the act would be to say that you would only forgive the 
medical debt under Chapter 7, because if you are trying to help 
medical debtors, then that is exactly what you want to do. 

Mr. Conyers. But sometimes you go into a different form of 
bankruptcy, because you don’t want to lose your house. That is 
what Professor Wright was saying. 
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Professor Wright, as I close down, do you know how many pages 
this — that is in a statement, a means test? Have you seen this? 

Mr. Wright. I am familiar with the 

Mr. Conyers. No, I mean have you read it? 

Mr. Wright. No. 

Mr. Conyers. This is more complicated than the average income 
tax form. 

Mr. Wright. Oh, you are just speaking about the code itself? 

Mr. Conyers. No, I am speaking about the means test — Form 

22k. 

Mr. Wright. Yes, in fairness and so the Committee is fully ap- 
prised, most bankruptcy practitioners use software, which greatly 
eases. To draw a rough analogy, it is like the difference between 
filling out the IRS forms for your taxes and using TurboTax. There 
are fields that you can fill in, which does ease — just so you know, 
it does ease the burden of that. So it is not as onerous as you might 
think, looking just at the 

Mr. Conyers. Yes, but suppose a person going into bankruptcy 
can’t afford that? 

Mr. Wright. Well, that is true. Or if they can’t afford the lawyer, 
who has the software 

Mr. Conyers. Exactly. 

Mr. Wright [continuing]. And they don’t have a clinic like mine 
that does it for free, yes, that is a problem. That has been a prob- 
lem with the means test all along. 

Mr. Conyers. May I give you this form as a thank you for com- 
ing before the Committee and invite you to read it? To me it is very 
complicated. Now, to tell me that, “Don’t worry. Your lawyer has 
a computerized form to expedite this” is — most debtors can’t afford 
that. 

Am I incorrect. Judge Morris? 

Judge Morris. Not only can most debtors not afford it, I think 
it can be discouraging, if you do not have an attorney. If they start 
reading it, it is more difficult than the income tax return, as you 
said, so it is very discouraging. So if you don’t have an attorney 
that says, “I understand this. Let me walk you through it,” then 
you are discouraged. 

And if you add on top of that someone that is going through a 
medical catastrophe that has to file insurance forms, which we all 
know are also complicated 

I mean, I have the same insurance you do. My insurance is good. 
And yet I get turned down. Right. And I call them up. We are 
blessed. I get to pick them up on the — and honestly, when they 
changed my first name to Judge, people answer the phone a little 
quicker. Well, not everybody has that asset. But even I, when I 
have to go through all the medical insurance forms, find that dif- 
ficult. 

So in the middle of trying to heal, in the middle of going to chem- 
otherapy or going to physical therapy or going to the doctor, and 
like I had in front of me not this past week, but a month ago, 
where their child was dying, and I was insisting that somebody 
come to court not knowing that a child is dying, they have to go 
through that test, appear at the first meeting of creditors, have the 
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U.S. trustee try to decipher are not whether or not they are abu- 
sive, and do all of that at the same time. 

I think there is something going on at the table here, though, 
that I think I just need to give a little insight from me. Dr. Mathur 
talked about lending markets and credit markets. 

Professor Wright and I are the boots on the ground. We look in 
the eyes of the people that are filing. We don’t look at statistical 
data. We see what comes in front of us. We can’t look at statistical 
data. That is not our job. Our job is to deal with the case that is 
in front of us and the people that come before us asking for relief. 

By its very definition, bankruptcy has to do with the debtor. Yes, 
we are fair to creditors. Yes, we listen to creditors. Yes, we follow 
the law. That is what we are sworn to do, and we do it. But by 
definition we are looking at those debtors, and we see them eye- 
ball-to-eyeball. 

Mr. Conyers. Thank you. Judge Morris, because you reminded 
me. Heaven help the poor debtor that goes into a law office where 
the lawyer is not familiar with bankruptcy proceeding. 

Judge Morris. Yes. Exactly. 

Mr. Conyers. And I think 

Judge Morris. I just asked for the license of two New York State 
people because of what they did to debtors by not knowing bank- 
ruptcy law. 

Mr. Conyers. Yes. 

Thank you, Mr. Chairman. 

Mr. Cohen. Thank you, Mr. Conyers. 

And we will now recognize Mr. Franks, and we will do these 5 
minutes. We have votes coming up, and we should 

Mr. Franks. I will stick to the 5 minutes, I promise. 

Mr. Chairman, I just wanted to just out of courtesy here, not try- 
ing to prove any special point, but I had mentioned in the opening 
statement that 53 percent or a majority was in favor of the repeal 
of Obamacare, and this is a Rasmussen poll done on — it came out 
July 12th, just a few days ago. And 53 percent of the voters nation- 
wide favor the repeal of the recently passed national health care 
law. 

And I don’t say that to prove anything, because I don’t think we 
should base policy on polls. I just wanted you to know that I was 
being forthright when I mentioned that statistic to you. 

And also, Mr. Chairman, I am hoping that I can put into the 
record the Obama administration report confirming that the health 
care law actually increased the health care spending. And I will 
ask it to be placed in the record. 

Mr. Cohen. Without objection. 

[The information referred to follows:] 



142 


DEPAK'lMEN'i' OF HEALTH & HHMAM SERVICES 
Centers for Medicare & Medicaid Services 
7500 Security Boulevard, Mail Stop M3-0'I-2I 
Balliinore, Maryland 21244-1850 

Office of the Actuary 



DATE: April 22. 2010 

FROM: Richard S. Foster 
Chief Actuary 

SUBJECT: Estimated Financial Effects of the ‘'Patient Protection and Affordable Care Act,’' 
as Amended 

lilt Office oj the Actuary has prepared this memoraiiduin in our longstanding capacity as an independent 
technical advisor to both the Administration and the Congress. The costs, savings, and coverage impacts 
shosvn herein represent our best estimates for the Patient Protection and Affordable Care Act. We offer 
this analvsis in the hope that ii will be oj interest and valve lo policy makers and administrators as they 
implement and monitor these far-reaching national health care reforms. The statements, estimates, and 
other infonnation provided in this tneniorandmi are those of the Office of the Actuary and do not represent 
an of/icial piosirion of the Depaitnient of Health & Himian Services nr the Administration. 


This memorandum summarizes the Office of the Actuary’s estimates of the financial and 
coverage effects through fiscal year 2019 of selected provisions of the ‘'Patient Protection and 
Affordable Care Acf’ (PJ .. \ I 1-148) as enacted on March 23, 2010 and amended by the “1 leallh 
Care and Fducalion Reconciliation Act of 20 1 0” (P.L. I 1 1-152) as enacted on Vlarch 30, 2010. 
For convenience, the health reform legislation, including amendments, vvill be referred to in this 
memorandum as the Patient Proicction and Affordable Care Act, or PPACA. 

Included are the estimated net Federal expenditures in support of expanded health insurance 
coverage, the associated numbers of people by insured status, the changes in Medicare and 
Medicaid expenditures and revenues, and the overall impact on total national health 
expenditures. Fxcept where noted, we have not estimated the impact of the various tax and fee 
provisions or the impact on income and payroll taxes due to economic effects of the legislation. 
Similarly, the impact on Federal administrative expenses is excluded. A summary of the data, 
assumptions, and mclhoclology underlying our national health reform estimates will be available 
in a forthcoming memorandum by the OACT Health Reform Modeling 'I'cam. 

Summary 

The table show'ti on page 2 presents financial impacts of the selected PPACA provisions on the 
Federal Budget in fiscal years 2010-2019. We have grouped the provisions ofthe legislation into 
six major categories: 

(i) Coverage provisions, which include the mandated coverage for health insurance, a 
substantial expansion of Medicaid eligibility, and the additional funding for the Children’s 
Health Insurance Program (CHIP); 

(ii) Medicare provisions; 

(iii) Medicaid and CHIP provisions other than the coverage expansion and CHIP funding; 

(iv) Provisions aimed in part at changing the trend in health spending growth; 
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(v) The Communily Living Assistance Services and Supports (CLASS) program; and 

(vi) Immediate health insurance reforms. 

The estimated costs and savings shown in the table are based on the effective dates specified in the 
law as enacted. Additionally, we assume that employers and individuals would take roughly 3 to 
5 years to fully adapt to the new insurance coverage options and that the enrollment of additional 
individuals under Ihc Medicaid coverage expansion would be completed by the third year of 
implementation. Because of these transition effects and the fact that most of the coverage 
provisions would be in effect for only 6 of the 1 0 years of the budget period, the cost estimates 
shown in this memorandum do not represent a full 10-year cost for the new legislation. 


Estimated Federal Costs (+) or Savings (-) under Selected Provisions 
of the Patient Protection and Affordable ('are Act as Enacted and Amended 
(in billions) 







Fiscal Year 





Total. 

2010-19 

Provisions 

2010 

2011 

2012 

2013 

2014 

2015 

2016 

2017 

2018 

2019 

TotaP 

S9.2 

$0.7 

-$I2.6 

-$22.3 

$16.8 ■ 

$57.9 

$63.1 

$54.2 

$47.2 

$38.5 

$251.3 

(’overagef 

.0.3 

4.6 

4.9 

5.2 

82.9 

1 19.2 

138.2 

146.6 

157.6 

165.8 

828.2 

Medicare 

1.2 

-4.7 

-14.9 

-26.3 

-68.8 

-60.3 

-75.2 

-92.1 

-108.2 

-125.7 

-575.1 

Medicaid/CHTP 

0.9 

0.9 

0.8 

4.5 

8.6 

5.1 

A.6 

3.4 

1.3 

1.7 

28.3 

Cost trendj 

- 

- 

- 

- 

-0.0 

-0,1 

-0.2 

-0.4 

-0.6 

-0,9 

-2.3 

C’l^ASS program 


-2.8 

-4.5 

5.6 

-5.9 

-6.0 

-4.3 

-.3.4 

-2.8 

2.4 

■37.8 

Immedialc relbrms 

5.6 

3,2 

1.2 

— 



— 



— 

— 

— 

10.0 


Excludes 7'itle IX revenue piwLsioiis except for sections 9008 and 9015. ccrUiiii prnvision.s widi limited impacts, and Federal 
adiniiii.strative costs. 

T Includes expansion of Medicaid eligibility and additional funding for CHIP. 

J [nolude.s estimated non-VIcdicare Federal .saving.s from provi.sions for comparative cfl’eclivenc.s.s rcsearclr, prevention and 
wellness, fraud and abuse, and administralive ■simplification, lixcliides impacts of other provisions I hat would a fleet cosi 
growth rates, such as the produclivity adjirslmenls lo .Vtcciicarc payment rales (which arc rellectcci in the Medicare line) and the 
section 9001 excise tax on high-cost employer plans. 

As indicated in the table above, the provisions in support of expanding health insurance coverage 
(including the Medicaid eligibility changes and additional CHIP funding) are estimated to cost 
S828 billion through fiscal year 2019. The Medicare, Medicaid, growth-trend, CLASS, and 
immediate reform provisions are estimated lo result in net savings of about $577 billion, leaving 
a net overall cost for this period of $251 billion before consideration of additional Federal 
administrative expenses and the increase in Federal revenues that would result from the excise 
tax on high-cost employer-sponsored health insurance coverage and other revenue provisions. 
(The additional Supplementary Medical Insurance revenues from fees on brand-name 
prescription drugs under seclion 9008 of the PPACA, and the additional llospilal Insurance 
payroll tax income under seclion 9015, are included in the estimated Medicare savings shown 
here.) The Congressional Budget Office and the Joint Committee on Taxation have e.stimated 
that the total net amount of Medicare savings and additional tax and other revenues would 



144 


somewhat more ihan offset the cost of the national coverage provisions, resulting in an overall 
reduction in the Federal deficit through 2019. 

The following chart summarizes the estimated impacts of the PPACA on insurance coverage. 
The mandated coverage provisions, which include nevv responsibilities for both individuals and 
employers, and the creation of the American Health Benefit Exchanges (hereafter referred to as 
the '‘Exchanges'’), would lead to shifts across coverage types and a substantial overall reduction 
in the number of uninsured, as many of these individuals become covered through their 
employers, Medicaid, or the Exchanges. 

Estimated Effect of the Patient Protection and Affordable Care Act, 
as Enacted and Amended, on 2(119 Enrollment by Insurance (.overage 



Note: Totals oci’oss categories are noi meaningful due to overlaps among categories (c.g.. Mcdicaie and Medicaid), 


By calendar year 2019, the mandates, coupled with the Medicaid expansion, w-ould reduce the 
number of uninsured from 57 million, as projected under prior law-, to an estimated 23 million 
under the PPACA. The additional 34 million people w-ho would become insured by 20 1 9 reflect 
tlie net effect of several shifts. First, an estimated 1 8 million w-ould gain primary- Medicaid 
coverage as a result of the expansion ofeligibility to all legal resident adults under 1 33 percent' 
ofthc federal Poverty Eevel (FPl,).'' (In addition, roughly 2 million people with employcr- 


‘ The health reform legislation specifies an income threshold of 133 percent ofthc federal Poverty Level hut also 
requires Stales lo apply an “income disregard" ol'5 percent ol'ihe FPL in meeting the income lest. C'onsequcnlly, 
the effective income threshold is actually 138 pcrcenl of the FPL. For convenience, we refer to the sUilulory faclor 
ol' 133 percent in this memoranduin. 

’ I his provision would extend eligibility lo Kvo signijicani groups: (i) individuals vvlio w'ould meet current Medicaid 
eligibility requirements, for example as disabled adults, but who have incomes in excess ofthc existing State 
thresholds but less tJian 133 percent ofthc FPL; and (ii) people wJio live in households with incomes below 
133 percent ofthc FPL but who have no other qualifying factors that make them eligible for Medicaid under prior 
law. such as being under age 18. age 65 or older, disabled, pregnant, or parents of'eligibk; children. 
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sponsored health insurance would enroll in Medicaid for supplemental eoverage.) Another 
16 million persons (most of whom are currently uninsured) would receive individual insurance 
coverage through the newly created Exchanges, with the majority of these qualifying for Federal 
premium and cost-sharing subsidies. Finally, we estimate that the number of individuals with 
employer-sponsored health insurance would decrease overall by about I million, reflecting both 
gains and losses in such coverage under the PPACA. 

As described in more detail in a later section of this memorandum, we estimate that overall national 
health expenditures under the health reform act would increase by a total of S3 1 1 billion (0.9 percent) 
during calendar years 2010-2019, principally reflecting the net impact of (i) greater utilization of 
health care services by individuals becoming newly covered (or having more complete coverage), 

(ii) lower prices paid to health providers for the subset of those individuals who become covered by 
Medicaid, (but with net Medicaid costs from provisions other than the coverage expansion), and 

(iii) low-er payments and payment updates for Medicare services. Although several provisions would 
help to reduce health care cost growth, their impact would be more than offset through 20 1 9 by the 
higher health expenditures resulting from the coverage expansions. 

The actual future impacts of the PPACA on health expenditures, insured status, individual 
decisions, and employer behavior are very uncertain. The legislation would result in numerous 
changes in the w'ay that health care insurance is provided and paid tor in the U.S., ar^d the scope 
and magnitude of these changes are such that few precedents exist for use in estimation. 
Consequently, the estimates presented here are subject to a substantially greater degree of 
uncertainty' than is usually the case with more routine health care legislation. 

The balance of this memorandum discusses these financial and coverage estimates — and their 
limitations in greater detail. 

Effects of Coverage Provisions on Federal Expenditures and Health Insurance Coverage 
Federal Expenditure Impacts 

The estimated Federal costs of the coverage provisions in the PPACA are provided in table I, 
attached, for fiscal years 2010 through 2019. We estimate that Federal expenditures would 
increase by a net total or$25 1 billion during this period as a result of the selected PPACA 
provisions — a combination of $828 billion in net costs associated with coverage provisions, $575 
billion in net savings for the Medicare provisions, a net cost of $28 billion for the 
Medicaid/CHIP provisions (excluding the expansion of Medicaid eligibility and the additional 
CHIP funding), $2 billion in savings from provisions intended to help reduce the rate of growth 
in health spending, $38 billion in net savings from the CLASS program, and $10 billion in costs 
for the immediate insurance reforms, i'hcse latter f vc impact categories arc discussed in 
subsequent sections of this memorandum. 

Of the estimated $828 billion net increase in Federal expenditures related to the coverage 
provisions ofthe PPACA. about one-half ($410 billion) can be attributed to expanding Medicaid 
coverage for all adults who live in households with incomes below 133 percent of the FPL. This 
cost reflects the lacL that newly eligible persons would be covered with a Federal Medical 
Assistance Percentage (FMAP) of over 99 percent for the llrst 3 years, declining to 93 percent by 
the sixth year; that is, tlie Federal government would bear a signif cantly greater proportion of 

— 4 - 
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ihe cost of Ihe ncvvly eligible enrollccs than is the case for ciirrenl Medicaid beneficiaries.^ Also 
included in this cost is the additional funding for the CHIP program for 2014 and 20 1 5„ which 
would increase such expenditures by an estimated $29 billion. The remaining costs ofthc 
coverage provisions arise from the refundable lax credits and reduced cost-sharing reciuiremenls 
for lovv-lo-middle-inconic enrollees purchasing health insurance Ihrough the Exchanges 
($507 billion) and credits for small employers who choose to offer insurance coverage 
($3 I billion). The increases in Federal expenditures would be partially offset by the penalties 
paid by affected individuals w ho choose to remain uninsured and employers w'ho opt not to offer 
coverage: such penalties total $120 billion through fiscal year 2019, reflecting the relatively low- 
per-person penalty amounts specified in the legislation.^ 

The refundable premium lax credits in section 1401 ofthc PPACA {as amended by scetion 1001 
of the Reconciliation Act) W'ould limit the premiums paid by individuals wnth incomes up to 
400 percent of the FPL to a range of 2.0 to 9.5 percent of their income and would cost an 
estimated $45 I billion through 2019. An estimated 25 million Exchange enrollees (79 percent) 
W'ould receive these Federal premium subsidies. The cost-sharing credits w-ould reimburse 
individuals and families with incomes up to 400 percent of the FPL for a portion of the amounts 
they pay out-of-pocket for health services, as spceilled in section 1402, as amended. 'I'hese 
credits arc estimated to cost $55 billion through 2019. 

The PPACA establishes the Exchange premium subsidies during 2014-2018 in such a way that 
the reduced premiums payable by those w4th incomes below-' 400 percent of FPL would maintain 
the same share of total premiums over time. As a result, the Federal premium subsidies for a 
qualifying individual would grow at the same pace as per capita health care costs during this 
period. Because the cost-sharing assistance is based on a percentage of health care costs incurred 
by qualifying individuals and families, average Federal expenditures for this assistance would 
also increase at the same rate as per capita health care costs. After 20 1 8, if the Federal cost of 
the premiLim and cost-sharing subsidies exceeded 0,504 percent of GDP, then the share oi' 
Exchange health insurance premiums paid by enrollees below- 400 percent ofthc FPL w-ould 
increase such that the Federal cost would stay at approximately 0.504 percent of GE)P. We 
estimate that the subsidy costs in 2018 would represent about 0.518 percent of GDP, w-ilh the 
result that the enrollee share of the total premium wx)uld generally increase in 20 1 9 and later. 

As noted previously, the F’edcral costs for the coverage expansion provisions are somewhat 
offset by the individual and employer penalties stipulated by the PPACA. We estimate that 
individual penalties would provide $33 billion in revenue to the Federal government in fiscal 
years 2014-20 1 9, taking into account the lime lag associated with collecting the penalty amounts 
through the Federal income tax system. (A discussion of the estimated number of individuals 
who would choose to remain uninsured is provided below.) Additionally, for firms that do not 


' For rhe newly eligible enrollees. the FMAl’ for fiscal year 2020 and later will be 90 percent, compared to an 
average of 57 percent for the previously eligible enrollee population. In addition, the estinialecl cost includes new 
Medicaid enrollments by previously eligible individuals as a result of the publieily, enrollment assistance through 
the Hxchanges. and reduced stigma associated with Federal a.ssistancc for health care. .-Klso included here are the 
Medicaid costs for tlie provision to e.xtend Medicaid coverage to individuals up to age 26 w'lio were previously in 
foster care. 

employer penalties would be $2,000 per employee in 2014, generally, which is substantially less than the cost of 
providing health insurance coverage. The relationship belvvecat penalties and premiums is much more complicated 
for individuals Lhan for employers; slil I, for many individuals tlie applicable penalty would be considerably smaller 
than the cost of coverage. 
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offer health insurance and arc subject to the ''play or pay’' penalties, we estimate that the 
penalties w'oiild total $87 billion in 2014-20 I 9. 

The penalty amounts for noncovered individuals will be indexed over time by the CPI (or. in 
certain instances, by growth in income) and would normally increase more slowly than health 
care costs. As a result, penalty revenues for nonparticipating individuals are estimated to grow 
more slowly than the federal expenditures for the premium assistance credits. Penalties for 
employers who do not offer health insurance W'ill he indexed by premium levels and W'ill thus 
keep pace with health care cost growth. 

The health reform act specifies maximum out-of-pocket limits in 20 14 equal to the 
corresponding maxinuims as detlned in the Internal Revenue Code for high-deduclible health 
plans. We estimate that these limits w-ould be $6,645 for an hidividual and $ 1 3,290 for a family 
with qualified creditable coverage (including employer-sponsored health insurance). For future 
years, the limits are indexed to the growlh in the average health insurance premium in the U.S. 

\ Inder this approach, the proportion of health care costs above the out-of-pocket maximum 
would be relatively stable over time. For the basic "bronze’' benefit plan for individuals, with an 
actuarial value of 60 percent, we estimate that the cost-sharing percentage applicable before the 
out-of-pocket maximum is reached would average about 76 percent in 2014 and later. The 
corresponding cost-sharing rate for family coverage is 64 percent. For the "silver’ benefit 
package, the individual and family cost-sharing rales below the out-of-pockel maximums would 
average about 47 percent and 40 percent, respectively. For the more comprehensive "gold" and 
"platinum’’ benefit packages authorized through the Exchanges, these initial cost-sharing levels 
would be significantly low-er. 

Health Insurance Coverag e I mpacts 

I he estimated effects of the PPACA on health insurance coverage are provided in table 2, 
attached. As summarized earlier, we believe that these effects will be quite significant. By 
calendar year 2019, the individual mandate, Medicaid expansion, and other provisions are 
estimated to reduce the number of uninsured from 57 million under prior law to 23 million after 
the PPACA. The percentage of the T'.S. population with health insurance coverage is estimated 
to increase from 83 percent under the prior-law baseline to 93 percent after the changes have 
become fully effective. 

Of the additional 34 million people who are estimated to be insured in 20 1 9 as a result of the 
PPACA, a little more than one-half ( 1 8 million) would receive Medicaid coverage due to the 
expansion of eligibility to adults under 133 percent ofthe FPl.. (Included in the total arc an 
e.sliinaled 50,000 individuals who would gain Medicaid coverage as forincr children in foster 
care programs and who could be covered up to age 26 under the new' law.) We anticipate that 
the intended enrollment facilitation under (he PPACA- i.c., that the Health Benefits Exchanges 
help people determine w'liicli insurance plans are available and identify whether individuals 
qualify for Medicaid coverage, premium subsidies, etc. — w'ould result in a high percentage of 
eligible persons becoming enrolled in Medicaid. We further believe that the great majority of 
such persons(l5 million) would become covered in theflrstyear, 2014, with the rest covered by 
20 I 6. About 2 million people who currently have employer-sponsored health insurance are 
estimated to enroll in Medicaid as a supplement to their existing coverage. 


6 



148 


We estimate that 16 million people would receive health coverage in 20 1 9 through the newly 
created Exchanges under the PPACA. (Another 15 million, who currently have individual health 
insurance policies, are also expected to switch to Exchange plans.) We modeled the choice to 
purchase coverage from the Exchanges as a function ofindividuals' and families’ expected 
health expenditures relative to the cost of coverage if they were insured (taking into account 
applicable premium subsidies). We also considered the required penalty associated with the 
individual mandate if they chose to remain uninsured, along wdth other factors.' Our model 
indicated that roughly 63 percent of those eligible for the Exchanges would choose to take such 
coverage, with the principal incentive being the level of premium assistance available. For many 
individuals, the penalty amounts for not having insurance coverage w-erc not sufficiently large to 
have a sizable impact on the coverage decision. Also, in this regard, individuals or families 
would not be subject to a penalty for failing to enroll in an Exchange plan ifthe ''bronze” 
premium level (reduced by the premium tax credit, if applicable) would exceed 8 percent of 
income. We estimate that this provision wmuld exempt individuals and families with incomes 
between about 400 percent and 542 percent of the FP(., representing about 16 percent of the non- 
aged population. 

'I'he new legislation would require the Office ofPersonnel iVlanagement to arrange for at least 
two private, multi-State health plans to be offered through each health insurance Exchange. The 
multi-vState plans would generally meet the same benefit cost-sharing, network, and other 
requirements applicable to private Exchange plans and would negotiate payment rates with 
providers. (A Stale could enact a requirement for additional benefits in the multi- State plans, 
beyond the essential benefits specified for a qualified plan, but would have to make payments on 
behalf of eligible individuals to defray the cost of the additional benellts.) We estimate that the 
mulli-Slate plans would have costs that were very similar lo those for other Exchange plans. 

Employer-sponsored health insurance has traditionally been tiie lai’gest source of coverage in the 
U.S., and we anticipate that it w'ould continue to be so under the PPACA. By 2019, an estimated 
13 million workers and family members would become newly covered as a result ofadditional 
employers offering health coverage, a greater proportion of workers enrolling in employer plans, 
and an extension of dependent coverage up to age 26. However, a number of workers who 
currently have employer coverage would likely become enrolled in Ihe expanded Medicaid 
program or receive subsidized coverage through the Exchanges. For example, some smaller 
employers would be inclined to terminate their existing coverage, and companies with low 
average salaries might find it to their — and their employees' — advantage to end their plans, 
thereby allowing their workers to qualify for heavily subsidized coverage through the 
Exchanges. Somewhat similarly, many part-lime workers could obtain coverage more 
ine.xpensivcly through the E.xchanges or by enrolling in the c.xpanded Medicaid program. 

Finally, as mentioned previously, the per-worker penalties assessed on nonparticipating 
employers are relatively low compared to prevailing health insurance costs. As a result, the 
penalties would not be a substantial deterrent to dropping or forgoing coverage. We estimate 
that such actions w-ould collectively reduce the number of people with employer-sponsored 
health coverage by about 14 million, or slightly more than the number new4y covered through 


Such other factors include age, gender of head of household, race, children, marital status, health status, and 
ernployiiient status (for both the liead of housetiolcl and the spouse), as well as adjusiiiienls to reflect the availabiliw 
of health insurance on a guuranleed-is.sue basis and a1 community-rated, group insurance prerniurri rales. Finally, we 
also considered the general desire to comply w'ith the intent of the law. even in the significant number of cases in 
which the penalty amouni w(Hild be small or would not apply. 
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existing and new employer plans under the PPACA. As indicated in table 2, the total number of 
persons with employer coverage in 2019 is estimated to be 1 million lower under the reform 
legislation than under the prior law. 

For the estimated 23 million people who would remain uninsured in 2019, roughly 5 million are 
undocumented aliens who would be ineligible for Medicaid or the Exchange coverage subsidies 
under the health reform legislation, 'fhe balance of 1 8 million w'ould choose not to be insured 
and to pay the penalty (if applicable) associated with the individual mandate. For the most part, 
these would be individuals with relatively low- health care expenses for whom the individual or 
family insurance premium w'ould be significantly in excess of any penalty and their anticipated 
health benefit value. In other instances, as happens currently, some people W'Ould not enroll in 
their employer plans or take advantage of the Exchange opportunities even though it w'ould be in 
their best financial interest to do so. 

Impact on Medicare and Medicaid 

Medicare 


The estimated financial impacts of the Medicare provisions in the PPACA are provided in detail 
in table 3, attached, which is organized by section of the legislation.'^’ Net Medicare savings are 
estimated to total $575 billion for fiscal years 2010-2019. Substantial .savings arc attributahic to 
provisions that w'ould, among other changes, reduce Part A and Part R payment levels and adjust 
future “market basket’ payment updates for productivity improvements ($233 billion); eliminate 
the Medicare Improvement Fund ($27 billion); reduce disproporlionatc share hospital (DSH) 
payments ($50 billion); reduce Medicare Advantage payment benchmarks and permanently 
extend the authority to adjust for coding intensity ($145 billion); freeze the income thresholds for 
the Fart B income-related premium for 9 years ($8 billion); implement an Independent Payment 
Advisory Board together wdth strict Medicare expenditure growth rate targets ($24 billion); and 
increase the 1 II payroll ttix rate by 0.9 percentage point for individuals with incomes above 
$200,000 and families above $250,000 ($63 billion). Other provisions would generate relatively 
smaller amounts ofsavings, through such means as reporting physician quality measures, 
reducing payments in cases involving hospital-acc[uIrcd infections, reducing rcadmissions, 
refining imaging payments, increasing Part D premiums for higher-income bcncliciarics, and 
implementing cviclencc-bascd coverage of preventive services. 

'I'hcsc savings arc slightly offset by the costs of closing the Part D coverage gap ($12 billion); 
reducing the growth in the Part D out-of-pocket cost threshold ($1 billion); extending a number 
of special payment provisions scheduled to expire, such as the postponement of therapy caps 
(S5 billion); and by the costs for improving preventive health services and access to primary care 
(S6 billion). 


For case oi inlcrprelatiori, we have incorporaiecl the Medicare and Medicaid provisions ol Ihe managers' 
amendments, as specified in Title .X of the TP.VC.A., into the corresponding provisions of I'itles 11 through VI 1 and 
Title IX. For example, the savings shown for section 3403 (I ndependent Payment Advisory Board) represent the 
impaci ol Ihis provision Trorrr Ihe origiiral bill as amended hy Sen are managers’ amend men I seel ion 1 0320, 

Similarly, any further aniendnienls introduced by Ihe Rcconcilialion Acl and managers’ amendments to the 
Recoirciliation Acl tiave also been included with the corresponding title of the PPACA, For example, the costs 
under section 1 lOl of the Recrmcilialion Act. to close the Pari D coverage gap or 'Xlorrul hole.'’ are included w'iih the 
I’art D provisions of I’l’AC'A, as arc the costs ofslow'ing the growth in the cnrollcc out- of-pocket cost threshold, as 
added by the managejs’ amendments to the Reconciliation Act. 

... 3 .... 
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The Reconciliation Act ainendinenly introduced a new 3.8-perccnl “unearned income Medicare 
contfihution” on income from interest, dividends, annuities, and other non-earnings sources for 
individual taxpayers with incomes above $200,000 and couples filing joint returns with incomes 
above $250,000. Despite the title of this tax, this provision is unrelated to Medicare; in 
particular, the revenues generated by the tax on unearned income are not allocated to the 
Medicare trust funds (and thus are not shown in table 3). 

Conversely, the revenues from fees on manufacturers and importers of brand-name prescription 
drugs under section 9008 of the PPACA are earmarked for the Part B account in the Medicare 
Supplementary Medical Insurance trust fund. From the standpoint of the Federal Budget these 
amounts arc new receipts and scr\'c to reduce the Budget deficit. From a trust fund perspective, 
how-ever, the situation is more complicated. No changes were made in the existing statutory 
provisions for Part B beneficiary premiums and general revenue matching amounts, which by 
law are set each year at a level adequate to finance Part B expenditures. With no change to the 
existing financing, the additional revenues under section 9008 would result in an excessive level 
of financing for Part B and an unnecessary accumulation of account assets. It would be 
reasonable to establish a negative ‘■■premium margin’' to maintain Part B assets at an appropriate 
contingency level, which would reduce beneficiary premium rates and matching general 
revenues by an amount equal to the new revenues from prescription drug fees. The estimated 
savings amounts shown in table 3 for section 9008 represent the net Budget impact (additional 
fee receipts less the reduction in beneficiary premiums). In practice, there would be no nel 
impact on the operations of the Part B trust fund account. 

Based on the estimated savings for Part A of Medicare, the assets of the Hospital Insurance trust 
fund w'ould be exhausted in 2029 compared lo 2017 under the prior law — an extension of 
12 years. The combination of lower Part A costs and higher tax revenues results in a lower 
Federal deficit based on budget accounting rules. However, trust I'und accounting considers the 
same lower expenditures and additional revenues as extending the exhaustion date of the HI trust 
fund. In practice, the improved HI financing cannot be simultaneously used to finance other 
Federal outlays (such as the coverage expansions) and to extend the trust fund, despite the 
appearance of this result from the respective accounting conventions. 

It is important to note that the estimated savings shown in this memorandum for one category of 
Medicare provisions may be unrealistic. The PPACA introduces permanent annual productivity 
adjustments lo price updates for most providers (such as hospitals, skilled nursing facilities, and 
home health agencies), using a 1 0-year moving average ol' economy-wide private, non-farm 
productivity gains. While such payment update reductions wall create a strong incentive for 
providers to maximize efficiency, it Is doubtful that many will be able to improve their own 
productivity to the degree achieved by the economy at large.' Over time, a sustained reduction 
in payment updates, based on productivity expectations that are difficult lo attain, would cause 
Medicare payment rates lo grow more slowly than, and in a w-ay that W'as unrelated lo, the 


■ The provision of most healiti services tends to he ver\' labor-intensive. P.conomy-wide ptodiiclivily gains reflect 
rdalively modest improvements in the service sector together vvilh much larger improvements in manufacturing. 
Except in the case of physician services, we are not aware of any empirical evidence demonstrating the medical 
cointniinily 's ability to achieve productivity improvements equal Lo Lhose of the overall economy. The Office of the 
Actuary's most recent analysis ol'liospilal prodiicLivily highlights the difficulties in measiiremient but suggests that 
such productivity has been small or negligible during 1 QRl to 2005. 

( S ee lut]a ://vvwvv. cms.hhs.gov /H c althCareF inancin gRevievv-''dovvriloads.'07-0R\Vinterp!’49.pdf , ) 
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providers’ costs of furnishing services to beneficiaries. Thus, providers for whom Medicare 
constitutes a substantive portion of their business could find it difficult to remain profitable and, 
absent legislative interv'ention. might end their participation in the program (possibly 
jeopardizing access to care for beneficiaries). Simulations by the Office of the Actuary suggest 
that roughly 15 percent of Part A providers would become unprofitable within the 10-year 
projection period as a result of the productivity adjustments.^ Although this policy could be 
monitored over time to avoid such an outcome, changes would likely result in smaller actual 
savings than shown here for these provisions. 

A related concern is posed by the requirements that will be placed on the Independent Payment 
Advisory Board. The Board will be charged with recommending changes to certain Medicare 
payment categories in an effort to prevent per-beneficiary Medicare costs from increasing faster 
than tlic average of the CPI and the CPI-medical for ‘implementation years” 2015 through 
2019.'^ I'hc Secretary’ of HHS is required to implement the Board’s recommendations unless the 
statutory process is overridden by new legislation. 

Average Medicare costs per beneficiary usually increase over time as a function of (i) medical- 
specific price growth, (ii) more utilization of services by beneficiaries, and (iii) greater 
‘intensity"’ or average comple.x.ity of these services. In general, limiting cost growth to a level 
below' medical price inflation alone w’ould represent an exceedingly difficult challenge. Actual 
Medicare cost grow'lh per beneficiary w'as below' the targel level in only 4 of the last 25 years, 
wilh 3 of those years immediately following the Balanced Budget Act of 1 997; the impact of the 
BB/V prompted Congress to pass legislation in 1 999 and 2000 moderating many of the BBA 
provisions. As an additional comparison, during the last 25 years the average increase in the 
target growth rate has been 0.33 percent per year below the average increase in nominal GDP per 
capita which is appro.ximately the target level for the physician sustainable growth rate (SGK) 
payment system. Congress has overridden the SGR-based payment reductions for each of the 
last 7 years (and, to date,, for the first 5 months of 201 0). 

The Board’s efforts would be further complicated by provisions that prohibit increases in cost- 
sharing requirements and that exempt certain categories of Medicare expenditures from 
consideration. We have estimated the savings for section 3403 under the assumption that the 
provision wall be implemented as specified; in particular, w'c have not assumed that Congress 
would pass subsequent legislation to prevent implementation of the Board’s recommendations. 
Although the savings from the other Medicare provisions in the PPACA are quite subslantial, 
they W'ould not be sufficient to meet the growth rate largets specified in conjunction with the 
Advisory Board. We estimate that meeting the grow'th rate targets in 2015-2019 w'ould require 
changes that would reduce Medicare growth rates by another 0.3 percent per year, on average, in 
addition to the impacts of the productivity adjustments, MA and DSH reductions, and other 
provisions in the PPACA. 


^ I'hc simulations were based on actual tiscal year 2007 Medicare arid total facility margin distributions for 
hospitals, skilled nursing facilities, and home health agencies. Provider revenues and expenditures were proiected 
using representative grovvlti rales and tlie Office of the Actuary’s best estimates of achievatile proiiuciivity gains for 
each provider type, and holding all oilier factors conslanl. A sensitivily analysis suggested that ihc conclusions 
(irawn from the simulations would not change significantly under different provider behavior assumptions. 

Maximum growth rate reductions of 0.5. 1 .0, and 1.25 percentage points would apply to 2015, 2016. and 20 1 7, 
respectively, and llie maximum would be 1.5 pcrcc-ntagc points thereafter. After implcincntaiion year 20rt>, the 
target growth amount would he based on the increase in per capita GUP plus I percentage point, 
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After 2019. further Advisory Board recommendations for growth rate reductions would generally 
not be required. The other Medicare savings provisions, if permitted to continue, would 
normally reduce expenditure growth rates to slightly below the posl“2019 target level based on 
per capita GOP grow'th plus I percent, Tven if Medicare grow-th rates exceeded the targets, 
recommendations might not be required if the projected Medicare growth rate were less than that 
for overall national health expenditures on a per capita basis — as would tend to be the case, 
given the continuing Medicare savings. (This exemption from the requirement to make 
recommendations could not be applied in 2 successive years.) Although the Advisory Board 
process w'oiild have no impact after 2019 based on the specific assumptions underlying these 
estimates, it w'ould still serve as a brake during any periods of unusually rapid spending growth. 

Under the prior law'. Medicare Advantage payment benchmarks w'crc generally in the range of 
100 to 140 percent of fee-for-scrvice costs. Section 1 102 of reconciliation amendments sets the 
201 1 MA benchmarks equal to the benchmarks for 2010 and specifies that, ultimately, the 
benchmarks will equal a percentage (95, 100, 107.5, or 1 15 percent) of the fee-for-service rate in 
each county. During a transition period, the benchmarks will be based on a blend of the prior 
ratebook approach and the ultimate percentages. The phase-in schedule for the new benchmarks 
will occur over 2 to 6 years, with the longer transitions for counties with the larger benchmark 
decreases under the new- method. 

The PPAC.A., as amended, also introduces MA bonuses and rebate levels that are tied to the 
plans’ quality ratings. Beginning in 2012, benchmarks will be increased for plans that receive a 
4-star or higher rating on a 5-star quality raring system. The bonuses will be 1 .5 percent in 2012. 
3.0 percent in 2013, and 5.0 percent in 20 14 and later. An additional county bonus, w-hich is 
equal to the plan bonus, will be provided on behalf of beneficiaries residing in specified counties, 
The percentage of the “benchmark minus bid” savings provided as a rebate, W'hich historically 
has been 75 percent, will also be tied to a plan’s quality rating. In 2014. when the provision is 
fully phased in. the rebate share will be 50 percent for plans with a quality rating of less than 
3.5 stars; 65 percent for a quality rating of 3.5 to 4.49; and 70 percent for a quality rating ol'4.5 
or greater. 

The new' provisions will generally reduce MA rebates to plans and thereby result in less generous 
benefit packages. We estimate that in 2017, when the MA provisions will be fully phased in. 
enrollment in MA plans will be low-cr by about 50 percent (from its projected level of 
14.8 million under the prior law to 7,4 million under the new- law'). 

Mcdicaid/CHIP 


I'hc estimated Federal financial effects of the Medicaid and CHIP provisions in the PPACA are 
shown in table 4, attached. y\s noted earlier, the costs associated with the expansion of Medicaid 
eligibility to individuals and families with incomes below 133 percent of the FPL and to children 
previously in foster care arc included with the national coverage provisions show'n in table 1. 

The additional funding for the CHll^ program is also included in table I with the other coverage 
provisions. 


MA plans use rebate revenues lo reduce VIedieare eoinsurarvee rcquircmenls. add extra benefits such as vision or 
dental care, and/or reduce enrollee preiniuins for Part B or Pait D of Medicare, I'he new law also requires 
adjustments to otfsei the impact ofexce.ss “coding intcirsiW” in determining plan risk scores. These adjustments 
would prevent incrcase.s in luture paymenls to MA plans as a result of such coding. 
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The total net Federal cost of the other Medicaid and CHIP provisions is estimated to be 
$28 billion in fiscal years 20 1 0-20 1 9 and reflects numerous cost increases and decreases under 
the individual provisions. Those with significant Federal savings include various provisions 
increasing the level of Medicaid prescription drug rebates ($24 billion) and reductions in 
Medicaid DSH expenditures ($14 billion). Interactions beTveen the different sections of the 
legislation, such as the lower Medicare Part B premiums under the PPACA, contribute an 
additional $9 billion in reduced Medicaid outlays. 

The key provisions that would increase Federal Medicaid and CFllP costs are the Medicaid 
‘'Communitv' First Choice Option’' and other changes to encourage home and community-based 
services ($29 billion), higher Federal matching rates for States with existing childless-adult 
coverage expansions ($24 billion), a temporary increase in payments to primary care physicians 
($ I 1 billion), and increased payments to the territories ($7 billion). (The net impact of the 
Medicaid and CHIP provisions on State Medicaid costs is a reduction totaling $33 billion through 
fiscal year 20 1 9. These savings result in part because certain of the provisions reallocate costs 
from States to the Federal government.) 

Impact of Provisions on the Rate of Growth in Health Care Costs 

The PPAC'A includes a number of provisions that are intended, in part, to help control health care 
costs and to change the overall trend in health spending growth. Many of these are specific to the 
Medicare program, and their estimated financial effects are showm in table 3. While some of the 
Medicare provisions W''ould have a largely one-time impact on the level of expenditures (for 
example, the reduction in MA benchmarks), others would have an effect on expenditure growth 
rates. Txainples of the latter include the productivity adjustments to Medicare payment updates 
for most categories ofproviders, wTich w-ould reduce overall Medicare cost growth by roughly 
0.6 to 0.7 percent per year, and the Independent Payment Advisory Board process, which would 
further reduce Medicare growth rates during 201 5-2019 by about 0.3 percent per year. As 
discussed previously, however, the growth rate reductions from productivity adjustments are 
unlikely to be sustainable on a permanent annual basis, and meeting the CIM-based target gimvth 
rates prior to 2020 will be veiy challenging as w-ell. 

The Independent Payment Advisory Board will also be required to periodically submit 
recommendations to Congress and the President regarding methods of slowing the growth of non- 
Federal health care programs. In many cases. Federal or State legislation would need to be 
enacted to implement these recommendations. In other cases, they could be adopted voluntarily 
by private health insurance plans or by health providers or introduced administraUvcIy by 
government entities. Because the nature of these broader recommendations is not known and 
there is no mandate to adopt them, vve have not estimated an explicit impact on hctilth care 
spending growdh. 

Another provision that w'ould tend to moderate health care cost growth rates is the excise tax on 
high-cost employer-sponsored health insurance coverage (section 9001), which is described in 
more detail in the section of this memorandum on national health expenditures. In reaction to 
the lax, which would take effect in 2018, many employers would reduce the scope oflheir health 
benefits. The resulting reductions in covered services and/or increases in employee cost-sharing 
requirements would induce workers to use fewer services. Because plan benefit values will 
generally increase faster than the threshold amounts for defining high-cost plans (which, after 
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2019, are indexed by ihe CPI), additional plans would become subjeel lo the excise lax over 
time, prompting many of those employers lo scale back coverage. This continuing cycle would 
have a moderate impact on the overall growth of expenditures for employer-sponsored insurance. 
It should be noted, however, that an estimated 1 2 percent of insured workers in 2019 wmuld be in 
employer plans with benefit values in excess of the thresholds (before changes to reduce 
benefits) and that this percentage w-ould increase rapidly thereafter. 'Fhc effect of the excise tax 
on reducing health care cost growth w'ould depend on its ongoing application to an expanding 
share of employer plans and on an inereasing scope of benefit reductions for affected plans. 

Since this provision is characterized as affecting high-cost employer plans, its broader and 
deeper impact could become an issue. 

Certain other provisions of the fPACA are also intended lo help control health care costs more 
generally, through promotion of comparative effectiveness research, greater use of prevention 
and w'ellness measures, administrative simplification, and augmented fraud and abuse 
enforcement. For fiscal years 20 1 0 through 20 1 9, we estimate a relatively small reduction in 
non-Mcdicare Federal health care expenditures of $2 billion for these provisions, all of wdiich is 
associated wnlh comparative effectiveness research. 

Comparative Fffectiveness Research 

We reviewed literature and consulted experts to determine the potential cost savings that could 
be derived from comparative effectiveness research (CER). We found that the magnitude of 
potential savings varies widely depending upon the scope and influence of comparative 
effectiveness efforts. Small savings could be achieved through the w'ide availability of non- 
binding research, w'hilc substantial savings could be generated by a comparative effectiveness 
board w-ith aLiihorily over payment and coverage policies. 

Our interpretation of the CFR provisions in the PPACA, winch allow the Secretary of HHS to 
use evidence and Endings from CFR within delmcd limits in making coverage determinations 
under Medicare, is consistent with a low- level of influence, translating into an estimated total 
reduction in national health expenditures of $8 billion for calendar years 2CilO through 2019, and 
Federal savings of about S4 billion for fiscal years 2010 through 2019 (including Medicare). We 
anticipate that such savings would develop gradually, as changes in provider practice and culture 
evolved over lime. Rxpert input on this subject suggests that the full impact of comparative 
effectiveness research, together w'ilh dissemination and application of its results, would Lake 
many years Lo develop. 

Other Provisions 


We show a negligible financial impact over the next i 0 years for the other provisions intended to 
help control future health care cost growth. There is no consensus in the available literature or 
among experts that prevention and wellness efforts result in low'cr costs. Several prominent 
studies conclude that such provisions- while improving the quality of individuals’ lives in 
important ways— generally increase costs overall. For example, while it is possible that savings 
can be achieved tor many people by diagnosing diseases in early stages and promoting lifestyle 
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and behavioral changes that reduce the risk for serious and costly illnesses, additional costs are 
incurred as a result of increased screenings, preventive care, and extended years of life." 

Regarding the general fraud and abuse and administrative simplification provisions (that is, 
excluding the Mediearc and Medieaid provisions), vve find that the language is not sufficiently 
speciHc to provide estimates. 

CLASS Program 

Title VIII of the health reform act establishes a new. voluntary, Federal insurance program 
providing a cash benefit if a participant is unable to perform at least two or three activities of 
daily living or has substantial cognitive impairment. I'he program will be financed by 
participant premiums, with no Federal subsidy. Participants will have to meet certain modest 
w'ork requirements during a 5-year vesting period before becoming eligible for benefits. Benefits 
are intended to be used to help purchase community living assistance services and supports 
(CLASS) that would help qualifying beneficiaries maintain their personal and financial 
independence and continue living in the community. Benefits can also be used to help cover the 
cost of institutional long-term care. 

As shown in the table on page 2, w'e estimate a net Federal savings for the CLASS program of 
$38 billion during the first 9 years of operations — the first 5 of which are prior to the commence- 
ment of benefit payments. After 20 1 5, as benefits are paid, the net savings from this program 
will decline; in 2025 and later, projected benefits exceed premium revenues, resulting in a net 
Federal cost in the longer term.'" 

We estimate that roughly 2.8 million persons will participate in the program by the third year. 
This level represents about 2 percent of potential partieipants, compared to a participation rate of 
4 percent for i.irivate long-term care insurance offered through employers. Factors affecting 
participation in CLASS include the program's voluntary nature, the lack of a Federal subsidy, a 
minimal premium for students and individuals with incomes under 100 percent of the FPL 
(initially $5 per month), a relatively high premium for all other partieipants as a result of adverse 
selection and the effect of subsidizing participants paying the $5 premium, a new' and unfamiliar 
benefit, and the availability of lower-priced private long-term care insurance lor many. 

Compounding this situation w'ill be the probable participation of a significant number of 
individuals who already meet the functional limitation requirements to qualify' for benefits. In 
the sixth year of the program (2016), these participants w'ould begin to receive benefits, along 
wdth others w'ho had developed such limitations in the interim. Wc estimate that an initial 


" 'I'itlc IV in the Pl’AC.'A creates a Prevention and Public Hcallh Fund and authorizes the appropriation of 
Sis billion for these purposes. We con.sider these expenditures lo be primarily adininislralive in nature and Ihus 
have not included them as program costs in this memorandum. 

The C1...A,SS program is intended to be financed on a long-range, 75-ycaf basis through participant premiums that 
would fully fund benellls and administrative expenses. Iftliis goal can be achieved, despite anticipated serious 
adverse selectkm problems {described subsequently), then annual expenditures vvould be met through a combination 
of premium income and interest earnings on the assets of the CL.ASS trust fund, fhe federal Budget impact vvould 
be the net difference between premium receipts and program outlays. '1 hus, the trust fund would be adequately 
financed in this scenario, but the Federal Budget would have a net savings each year prior to 202.'S and a net cost 
each year thereafter. 
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average premium level of about S240 per month would be required to adequately fund CLASS 
program eosls for this level of enrollmcnl, adverse scleelion, and premium inadequacy for 
students and low-income participants. (Except for those paying the S5 premium, individuals 
enrolling in a given year will pay a constant premium amount throughout their participation, 
unless trust fund deficits necessitate a premium increase. Premiums will vary by age at 
enrollment and by year of enrollment.) 

In general, voluntary, unsubsidized, and non-underw'ritten insurance programs such as CLASS 
face a significant risk of failure as a result of adverse selection by participants. Individuals with 
health problems or w'ho anticipate a greater risk of functional limitation would be more likely to 
participate than those in better-than-average health. Setting the premium at a rate sufficient to 
cover the costs for such a group further discourages persons in better health from participating, 
thereby leading to additional premium increases. This effect has been termed the ‘’classic 
assessment spiral” or “insurance death spiral.” The problem of adverse selection is intensified 
by requiring participants to subsidize the $5 premiums for students and low'-ineome enrollees. 
Although Title VITT includes modest work requirements in lieu of underwriting and specifies that 
the program is to be “actiiarially sound" and based on “an actuarial analysis of the 75-year costs 
of the program that ensures solvency throughout such 7.5-year period,’" there is a very serious risk 
that the problem of adverse selection will make the CLASS program unsustainable.’’ 

Immediate Insurance Reforms 

A number of provisions in the PPACA have an immediate effect on insurance coverage. Most ol’ 
these provisions, however, do nol have a dirccl impact on Federal expenditures. (A discussion of 
their impact on national health expenditures is included in the foilowdng section of this 
memorandum.) Section 1 101 of the PPACA authorizes the expenditure of up to $5 billion in 
support of a temporary national insurance pool for high-risk individuals without other health 
insurance. Section 1 102 requires Ihc Secretary ofHHS to establish a Federal reinsurance 
program in 20 1 0-2013 for early retirees and their families in employer-sponsored health plans. 
Participation by employers is optional, and the law' authorizes up to S5 billion in Federal 
financing for the reinsurance costs. No other financing is provided, and reinsurance claims 
would be paid only as long as the authorized amount lasts. VVe estimate that the full amount of 
the authorizations for sections 1101 and 1 102 would be expended during the first 1 to 3 calendar 
years of operation, 

National Health Expenditure Impacts 

The estimated effects of the PPACA on overall national health expenditures (NHL) are shown in 
table 5. In aggregate, w’e estimate that for calendar years 2010 through 2019, NHT would 
increase by S3 1 I billion, or 0.9 percent, over the updated baseline projection that was released on 
June 29. 2009.''’ Year by year, the relative increases arc largest in 20 1 6, w'hen the coverage 
expansions would be fully phased in (2.0 percent), and gradually decline thereafter to 1.0 percent 


.An analysis ofthe potential adverse selection problems forthe CLy\SS program was performed by a nonpartisan, 
joint workgroup ofthe .A.mericafi .Academy ot Actuaries and ihe Sociely of .Acluaries. Their report was issued on 
July 22, 2009 and is available al lil tp: ww w a^. liMrv .ora''pdf''heaUh/c:lass iulvOO-pdf . 

R. Foster and S. Heftier. "Lpdated and Extended National Health Expenditure Projections, 2010-2019.'' 
VlcmorandiiTn dated .Uine 29, 2009. Available (mliric at hUp://vv\vw.ci-ns.lihs.gov/Natio naIH eallhr.xj)e[i dr)aia.-' 
Downloads/NHE E.xtcnded Proi e ctions.pdt . 
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in 2019, as the effects of the Medicare market basket reductions compound and as the excise tax 
on high-cost employer health plans becomes effective. The NHE share of GDP is projccicd lo be 
2] .0 percent in 2019, compared to 20.8 percent under prior law. 

The increase in total NHE is estimated to occur primarily as a net result of the substantial 
expansions in coverage under the PPACA, together with the expenditure reductions for Medicare. 
Numerous studies have demonstrated that individuals and families with health insurance use more 
health services than otherw-ise-similar persons w-ithout insurance. Under the health reform 
legislation, as noted above, an estimated 34 million currently uninsured people would gain 
comprehensive coverage through the health insurance Exchanges, their employers, or Medicaid. 
The availability of coverage w-ould typically result in a fairly substantial increase in the utilization 
of health care services, with a corresponding impact on total health expenditures. These higher 
costs would be partially offset by the sizable discounts imposed on providers by- State Medicaid 
payment rules and by the significant discounts negotiated by private health insurance plans, \Vc 
estimate that the net effect of the utilization increases and price reductions arising from the 
coverage provisions of the PPACA would increase NT IE in 2019 by about 3.4 percent. 

The PPACA will also affect aggregate NliE through the Medicare savings provisions. We 
estimate that these impacts would reduce iNl IE by roughly 2.4 percent in 2019, assuming that the 
productivity adjustments to Medicare payment updates and the impacts of the Independent 
Pav'iTient Advisory Board can be sustained through this period. The legislation would have only 
a slight impact on the utilization of health care services by Medicare beneficiaries (subject to the 
caveat mentioned previously regarding possible access issues under the provision to permanently 
reduce annual provider payment updates by cconomy-w'ide productivity gains). Medicaid 
outlays for health care would increase under some provisions and decrease under others; 
excluding the coverage expansion, the overall higher level of such costs would lower total 
U.S. health expenditures in 2019 by about 0.1 percent. 

'The immediate insurance reforms in Title I will affect national health expenditures as well, 
although by relatively small amounts. \\A estimate that the creation of a national high-risk 
insurance pool wall result in roughly 375,000 people gaining coverage in 2010. increasing 
national health spending by $4 billion. By 201 1 and 2012 the initial $5 billion in Federal 
funding for this program would be exhausted, resulting in substantial premium increases to 
sustain the program; w'e anticipate that such increases would limit further participation. An 
estimated 2.7 million retirees and dependents w'ould be affeeted by the Federal reinsurance 
program for early retirees with employer-sponsored insurance. Although the reinsurance 
program would increase Federal costs by the allotted $5 billion, we estimate that the impact on 
total national health expenditures w'ould be negligible, 

Beginning in 2010, qualified child dependents below age 26 w'ho are uninsured will be allowed 
to enroll under dependent coverage. An estimated 485,000 dependent children will gain 
insurance coverage through their parents' private group health plans, increasing national health 
spending by $0.9 billion. These impacts are expected to persi.st through 2013. Additionally, 
because this provision would not expire w'hen the Medicaid expansion, individual mandate, and 
Exchanges start in 2014, wc anticipate that these individuals would continue to remain covered 
as dependents even though they' may' be new'ly eligible for other coverage. Finally, w'e did not 
estimate NHE coverage or cost impacts for the other immediate reform provisions, such as 
prohibiting limitations on pre-existing conditions or elimination of lifetime aggregate benefit 


16 



158 


limits. We believe that each of these provisions would have only a relatively minor upward 
impact on national health spending. 

Section 9001 of the PPACA places an excise tax on employer-sponsored health insurance 
coverage with a benefit value above specified levels (generally 810,200 for individuals and 
$27,500 for tamilics in 2018, adjusted in 2019 by growth in the CPI plus I percentage point and 
by growth in the CPI thereafter).'^ The tax is 40 percent of the excess benefit value above these 
thresholds. We estimate that, in aggregate, affected employers will reduce their benefit packages 
in such a way as to eliminate about three-quarters of the excess benefit value. The resulting 
higher cost-sharing requirements tor employees would have an initial impact on the overall level 
of health expenditures, reducing total NHE by an estimated 0.1 percent in 2019. Moreover, 
because health care costs w'ill generally increase faster than the CPI, w'e anticipate additional, 
incremental benefit coverage reductions in future years to prevent an increase in the share of 
employer coverage subject to the excise tax. These further adjustments would contribute to a 
small reduction in the grownh in total health care costs (but an increase in oiiL-of-pockct costs) for 
affected employees in 2019 and later. As mentioned earlier, the proportion of w'orkers 
experiencing reductions in their employer-sponsored health coverage as a result of the excise tax 
is estimated to increase rapidly after 2019. 

'I'hc health reform legislation, as enacted, imposes collective annual fees on manufacturers and 
importers of brand-name prescription drugs and on health insurance plans. In addition, the 
PPACA establishes an excise tax on non-personal-use retail sales by manulacturers and 
importers of medical devices. For manufacturers and importers of brand-name pre.scripdon 
drugs, the fee is $2.5 billion in 201 I, increasing to a maximum ofSd.l billion by 2018. and then 
is set at $2.8 billion per year in 2019 and beyond.' ' For insurers, the annual fee is set at 
S8.0 billion starting in 2014 and rises to $14.3 billion by 2018; thereafter, the fee increases by the 
rate of premium growth. In each case, the total annual fee amount would be assessed on the 
specified industry as a whole; the share of the fee payable by any given firm in that industry 
would be determined based on sales (for manufacturers and importers of drugs) and on net 
premiums (in the case of insurers), with some limited e.xemptions. The e.xci.se tax on medical 
device sales is effective in 201 1 and is set at 2.3 percent of first sales in each year. We anticipate 
that these fees and the excise tax w'ould generally be pas.sed through to health consumers in the 
form of higher drug and device prices and higher insurance premiums, with an associated 
increase in overall national health expenditures ranging from S2. 1 billion in 201 1 to $18.2 billion 
in 2018 and 817.8 billion in 2019. 

Although, compared to prior law, the /cnxT of total national health expenditures is estimated to be 
higher through 2019 under the PPACA, two particular provisions of the legislation would help 
reduce NHE grow th rates after 20 1 6. Specifically, the productivity adjustments to most 
Medicare payment updates would reduce NHE grow-lh by about 0.10 to 0. 1 5 percent per year. In 
addition, the excise tax on high-co.st employer health plans (with benefit thresholds indexed by 
the CPI plus I percent for 20 1 9 and by the CPI thereafter) would exert a further decrease in NHE 


IJigher ihresholds apply in the case of qualified retirees and individuals in high-risk occupations. Additionally, a 
higher threshold appi ies for employers with above-average proportions of older and/or female w'orker.s. 

Wc have nol included the excise la.xcs under this provision in Ihc estimated linancial elfecis ol'lhe PPACA shown 
in this memorandum. Similarly, the indirect impacts on Federal income taxes and social insurance payroll taxes arc 
noi show'll. 

These lees are allocated to Ihe Part R aceouril olThe Medicare Supplementary Medieal Irisiiranee trust I'und. 
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growth rales of an estimated 0.05 percent in 2019 and slightly more than that for some years 
after. Although these grow'th rate differentials are not large, over time they w'ould have a 
noticeable dow’iiward effect on the level of national health expenditures. Such an outcome, 
however, would depend critically on the sustainability of both provisions. As discussed 
previously, the Medicare productivity adjustments could become unsustainable even within the 
next 10 years, and over time the reductions in the scope of employer-sponsored health insurance 
could also become an issue. For these reasons, the estimated reductions in NHE growth rates 
after 2016 may not be fully achievable. 

Underlying the overall moderate effects of the PP.ACA on NHE will be various changes by 
payer. Based on the net impact of (i) the substantial coverage expansions, (ii) the significant 
cost-sharing subsidies for low-lo-middic-incomc persons, (iii) the maximum out-of-pocket 
limitations associated with the qualified health benefit, and (iv) the increases in w'orkers’ cost- 
sharing obligations in plans affected by the excise tax on high-cost employer-sponsored health 
insurance coverage, W'c estimate that overall out-of-pocket spending would be reduced 
significantly by the PPACA (a net total decline of $237 billion in calendar years 2010-2019). 

Public spending would increase under the PPACA as a result of the expansion of the Medicaid 
program and additional CHIP funding but would be reduced by the net Medicare savings from 
the legislation. Private expenditures would decrease somewhat because of the net reduction in 
the number of persons with employer-sponsored health insurance and the reduced benefits for 
plans affected by the excise tax on high-cost employer coverage. The sizable growth in health 
insurance coverage through Exchange plans w-ould also alfect NI IF amounts by payer. Prior to 
the PPACA, public expenditures (principally Medicare and Medicaid) were estimated to 
represent 52 percent of total NHE in 2019. Under the PPAC.A, the public share would be 
roughly 5 I percent ifhcallh expenditures by Exchange plans arc classified as private spending.'^ 

Caveats and Limitations of F.,stimates 

Ihe Federal costs and savings, changes in health insurance coverage, and effects on total national 
health expenditures presented in this memorandum represent the Office of the Aeluary's best 
estimates for the PPACA. Although we believe that these estimates are reasonable and lairly 
portray the likely limirc effects of this comprehensive package of health care reforms, they are 


'I he allocation ofNHE hy payer is based on the entity that is responsible for e.stablishing the coverage and benefit 
provisions and that has the primary responsibility to ensure that payment is made for healih care services. 

(Auxiliary analyses ofXIlE by sponsor are also prepared, based on ihe financing of healih expencliUircs in ihe U.S.) 
Because all Exchange plans will be private plans, under the traditional NHE classification approach these 
expenditures would be considered private health insurance spending. However, the classification of health 
expcndiiurcs made by Exchange plans is complicated by three taciors: 

(i) The Exchanges will be governinenl enUlies, wiih a role in selling ininitnum benefit slandarcls, bill they will nol 
directly provide health insurance coverage. The same situation applies to the miilli-Statc Exchange plans 
arranged by the Office ofPersonnel Management. 

(ii) The Federal government, Ihroiigb ihc refiindable lax credits and eosl-sharing reductions, will subsidize a 
significant portion of Exchange plan premiums and cost-sharing liabilities. 

(iii) The premium subsidies will vary bclwcen zero and 1 00 percenl from one person to anolher, and the co.sTsharing 
subsidies from zci'o lo XO percent on an insurancc-vahic basis. 

A more precise determination of the appropriate classification ol'lhe Exchange plan expenditures based on national 
health expenditure accounting principles will be conducted in the future, 
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subject to much greater uncertainty than normal. The following caveats should be noted, and the 

estimates should be interpreted cautiously in view of their limitations. 

* These financial and coverage impacts are based on the provisions of the PPACA as enacted on 
March 23, 20 1 0 and amended on March 30 by the Health Care and Education Reconciliation 
Aclof20l0. 

* Many of the provisions, particularly the coverage expansions, are unprecedented or have been 
implemented only on a smaller scale (for example, at the State level). Consequently, little 
historical experience is available with which to estimate the potential impacts. 

* The behavioral responses to changes introduced by national health reform legislation are 
impossible to predict with ceitainty. In particular, the responses of individuals, employers, 
insurance companies, and Exchange administrators to the new coverage mandates. Exchange 
options, and insurance reforms could differ significantly from the assumptions underlying tlic 
estimates presented here. 

® The nominal dollar amounts of costs and savings under national health reform are sensitive to 
the assumed trajectory of future health cost trends. Relative measures, such as the cost as a 
percentage of GDP, are less sensitive. 

* Due to the very substantial challenges inherent in modeling national health reform legislation, 
our estimates wall vary from those of other experts and agencies. Differences in results from 
one estimating entity to tmolher may Lend to cause confusion among policy makers. These 
differences, however, provide a useful reminder that all such estimates arc uncertain and that, 
actual future impacts could differ significantly from the estimates ofany given organization. 
Indeed, Ihc fiilurc costs and coverage cffccis could lie outside of the range of estimates 
provided by the various estimators. 

* file existing number of uninsured persons in the U.S. is difficult to measure, and the number 
of uninsured persons who are undocumented aliens is considerably more unceitain. Medicaid 
coverage and Exchange premium subsidies under the PPACA are not available to undocu- 
mented aliens. As a result of these measurement difficulties, the actual costs under the 
PPACA and the reduction in the number of uninsured persons may be somewhat higher or 
lower than estimated in this memorandum. 

* Certain Federal costs and savings were not included in our eslimales if (i) a provision would 
have no, or only a minor, impact; (ii) the legislative language did not provide sufficicnl dclail 
with which to estimate a provision’s impact: or (iii) the estimates arc outside of the scope of 
the Office of ihc Actuary’s expertise and will be prepared by other agencies. In paiticular. wc 
did not include any Federal savings pertaining to the excise tax on high-cost employer- 
sponsored health insurance coverage, the fees on insurance plans, the e.xcise tax on devices, 
and other non~Medicare revenue provisions of the PPACA, as those estimates are provided by 
the Department of the Treasury. (In contrast, the impacts of these provisions on national 
health expenditures are reflected.) Similarly, Federal administrative expenses associated with 
the PPACA are not included here and will be estimated separately. The Congressional Budget 
Office and the Joint CommiUee on Taxation have estimated that the total amount of Medicare 
savings and additional excise tax and other revenues would somew-hat more than otfscl the 
cost of the national coverage provisions, resulting in an overall small reduction in the Federal 
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deficit through 2019, and for the following 1 0 years as well, if all of the provisions continued 
to be fully Implemented. 

* In estimating the financial impacts of the Ih’ACA, we assumed that the increased demand for 
health care services could be met without market disruptions. In practice, supply constraints 
might initially interfere with providing the services desired by the additional 34 million insured 
persons. Price reactions — ^that is, providers successfully negotiating higher fees in response to 
the greater demand — could result in higher total expenditures or in some of this demand being 
unsatisfied. Alternatively, providers might tend to aeeept more patients w'ho have private 
insurance (w'ith relatively attractive payment rates) and few-er Medicare or Medicaid patients, 
exacerbating existing access problems for Medicaid enrollees. Either outcome (or a 
combination of both) should be considered plausible and even probable initially. 

The latter possibility is especially likely^ in the case ofthe substantially higher volume of 
Medicaid services, for which provider payment rates are w-cll below-' average. Therefore, it is 
reasonable to expect that a significant portion ofthe increased demand for Medicaid w-ould be 
difficult to meet, particularly over the first few years. 

We have not attempted to model that impact or other plausible supply and price effects, such 
as supplier entry and exit or cost-shifting tow-ards private payers. A specific estimate of these 
potential outcomes is impracticable at this time, given the uncertainty associated with both the 
magnitude of these effects and the interrelationships among these market dynamics. We may 
incorporate such factors in future eslimales. should we determine thnt they can be estimated 
W'ith a reasonable degree of confidence, for now-, wc believe that consideration should be 
given to the potential consequences of a significant increase in demand for health care 
meeting a relatively fixed supply of health care providers and services. 

* As stated in the section on Medicare estimates, reductions in payment updates to health care 
providers, based on economy-W'ide productivity gains, are unlikely to be sustainable on a 
permanent annual basis. If these reductions were to prove unworkable within the lO-year 
period 2010-2019 (as appears probable for significant numbers of hospitals, skilled nursing 
facilities, and home health agencies), then the actual Medicare savings from these provisions 
would be less than shown in this memorandum. Similarly, the further reductions in Medicare 
growth rates mandated for 2015 through 2019 through the Independent Payment Advisory- 
Board may be difficuJl to achieve in practice. 

* In estimating the financial impact ofthe Medicaid eligibility c.xpansion, wc assumed that 
existing and new-' Medicaid enrollees would be appropriately classified for FMAP purposes. 

® As discussed in the section on the Cl. ASS program, w-e believe that there is a very serious risk 
that the program, as currently specified, wall not be sustainable because of adverse selection. 

Conclusions 

The national health care reform provisions in the Patient Protection and Affordable Care Act, as 
amended, make far-reaching changes to the health sector, including mandated coverage for most 
people, required payments by most employers not offering insurance, expanded eligibility for 
Medicaid. Federal premium and cost-sharing subsidies for many individuals and families, a new 
system of heallh benefits Exchanges for faciliLating coverage, and a new Federal insurance 
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program in support of long-term care. Additional provisions will reduce Medicare outlays, make 
other Medicaid modifications, provide more funding for the CHIP program, add certain benefit 
enhancements for these programs, and combat fraud and abuse. Federal revenues will be 
increased through an excise tax on high-cost insurance plans; fees or excise taxes on drugs, 
devices, and health plans; higher [Jospital Insurance payroll taxes for high-income taxpayers; a 
new lax on investment revenues and other unearned income; and other provisions. 

The Office of the Actuary at C^MS has estimated the effects of the non-tax provisions of the 
PPACA on Federal outlays, overall national health expenditures, and health insurance coverage 
in the U.S. Our estimates arc based on available data sources and what wc believe arc 
reasonable assumptions regarding individual, employer, and health plan responses to the 
legislation, together with analyses of the likely changes in the cost and use of health care 
services. Our primary estimates for the PPACA are as follows: 

* The total Federal cost of the national insurance coverage provisions would be about 
$828 billion during fiscal years 2010 through 2019. 

- By 2019, an additional 34 million U.S. citizens and other legal residents would have health 
insurance coverage meeting the essential-benefit requirements. 

“ Total net savings in 2010-2019 from Medicare provisions would offset about $575 billion of 
the Federal costs for the national coverage provisions. 'I'he Medicaid and CHIP provisions, 
excluding the expansion of Medicaid and increased CHIP funding, would raise costs by 
$28 billion. Additional Federal revenues would further offset the coverage costs; however, 
the Office of the Actuary does not have the expertise necessary to estimate all such impacts. 
The Congressional Budget Office and the .loint Committee on Taxation have estimated an 
overall reduction in the f ederal Budget deficit through 2019 under the PPACA. 

- The new Community Living Assistance Services and Supports (CLASS) insurance program 
would produce an estimated total net savings of$38 billion through fiscal year 2019. This 
effect, however, is due to the initial 5-ycar period during which no benefits would be paid. 
Over the longer term, expenditures would exceed premium receipts, and there is a very 
serious risk that the program would become unsustainable as a result of adverse selection by 
participants. 

* Total national health expenditures in the L'.S. during 2010-2019 W'ould increase by about 

0.9 percent. The additional demand for health services could be difficult to meet initially with 
existing health provider resources and could lead to price increases, cosi-shifting, and/or 
changes in providers' w illingness to treat palient.s with lovv-rcimburseinent health coverage. 

* 'The mandated reductions in Medicare payment updates for providers, the actions of the 
Independent Payment Advisory Board, and Ihe excise lax on high-cost employer-sponsored 
health insurance W'ould have a dovvnw'ard impact on future health care cosl growth rates. 
During 20 1 0-20 1 9, how'ever. these effects would be outweighed by the increased costs 
associated w'ith the e.xpansions of health insurance coverage. Also, the longer-term viability 
of the Medicare update reduclions is doubtful. Other provisions, such as comparative 
effectiveness research, are estimated to have a relatively small effect on expenditure growth 
rales. 


21 



163 


Wc hope that the information presented here will be of value to policy makers and administrators 
as they endeavor to implement and monitor the health reform act. 


Richard S. Foster, FSA, MAAA 
Chief Actuarv 


Attachments: 5 
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Mr. Franks. All right. 

Mr. Chairman, I guess here is the thing I hope we are not miss- 
ing here is that all of us want for there to be a way for people in 
crises to be able to have a bankruptcy action. I want that very 
much. I have never had to do that, but I have been so poor I 
couldn’t pay the lawyers to file for bankruptcy. And so I always 
want that. 

But we are losing sight of what we are really talking about here. 
We are talking about doing away with a means test, and I know 
the means test can sometimes be complicated. But apart from 
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that — and we are not talking about a catastrophic standard here — 
apart from that, someone like myself, you know, could under this — 
under this law, if I — ^you know, I am tall, dark and harelip. 

If I decide to go out and get plastic surgery, which probably my 
wife might even appreciate — I don’t know — or a tummy tuck or 
something, my insurance company wouldn’t pay for that. But that 
would put me over the $10,000 amount. And even if I had a lot of 
money, I could game the system pretty significantly. 

And here is the problem. I realize maybe that doesn’t happen as 
much as a lot of people try to portray. But whenever it does, when- 
ever there is a bankruptcy, whenever someone doesn’t pay — espe- 
cially if they have it — that means someone else either pays or 
doesn’t get the care. And that is the thing here that we always 
miss. 

We think that somehow there is just a magic way to wipe these 
things clean. But unfortunately, it doesn’t work that way. It means 
that someone else is deprived of care or has to pay for it. 

And I want everybody to have access to care. And I wish every- 
body could have free care, if it didn’t mean that we had to force 
somebody else to pay for it. That is the problem with socialism is 
after a while you run out of other people’s money. That is a quote 
I stole, but let me just quickly ask a couple of questions here. 

Judge, I will ask you. Under this legislation, if I had $100,000 
in credit card debt and I did my tummy tuck and my plastic sur- 
gery for $10,000, could I get rid of the $100,000 in the process? 

Judge Morris. I don’t think so, because I think both you and I, 
again, are under the same medical care. We also understand we 
have our health savings plan. They are not going to pay for your 
tummy tuck. 

Mr. Franks. That is right. But I mean 

Judge Morris. So and I think you could be 

Mr. Franks. But that means I am in debt now $10,000, because 
I didn’t want to pay for it either. And so I am coming to you 

Judge Morris. But you are not going to get a medical — you are 
not going to get a medical reprieve for that. 

Mr. Franks. Well, I am saying, what would change that? I mean, 
that is money I owe for medical care, and there is nothing in this 
legislation that says it can’t be a tummy tuck. 

Judge Morris. I don’t think that is called medical care, but I will 
let you legislate that. 

Mr. Franks. All right. Well, I would challenge the majority to 
counter that, if that is true. 

Let me suggest to you — ask you also, then. If I lived with some- 
one, if my wife lost her income for 4 weeks in the last 3 years, 
would that qualify me under this? 

Judge Morris. I don’t know the answer to that. 

Mr. Franks. Well, I am suggesting to you the answer is yes, ac- 
cording to the law. 

And I am just saying, Mr. Chairman, that — and I am done 
here — the bottom line is that we all want a bankruptcy to be there 
for those people who desperately need it, and I know that happens. 
But we don’t want to have a system that just says all you have to 
do is to come up with $10,000, and you can game the system, and 



181 


in the process make either somebody else pay for it or deprive 
someone else of medical care. 

Let us help those who really need it, and let us don’t let this so- 
cialist train keep roaring down the track and absolutely decimate 
everybody long-term. 

And with that, I yield back. 

Mr. Cohen. Thank you, Mr. Franks. I appreciate you cutting 
your questions short and Mr. Johnson for yielding, as I have cor- 
rected Ms. Chu, because we do have votes. 

I would like to thank all the witnesses for their testimony today. 
Without objection 

Mr. Johnson. Oh, oh, oh, Mr. Chairman, no, I didn’t yield. If I 
could have 

Mr. Cohen. Mr. Johnson, quickly, because we got a vote. 

Mr. Johnson. Yes, I feel compelled. 

Mr. Cohen. Sorry. I got the wrong information. 

Mr. Johnson. Okay. All right. 

The Bankruptcy Abuse Prevention and Consumer Protection Act 
of 2005 was a revision to bankruptcy law so that it would make it 
more difficult for consumers to avoid payment of credit card debt. 
Isn’t that correct. Dr. Mathur? 

Ms. Mathur. The 2005 law was to prevent against exploitation 
of the system by high-income borrowers who have the ability to 
repay that debt, but were still filing 

Mr. Johnson. By high-end borrowers, you say? 

Ms. Mathur. By high-income borrowers. 

Mr. Johnson. High-income, but it 

Ms. Mathur. Who had the ability to repay. 

Mr. Johnson [continuing]. Mostly affects, though, lower income 
individuals 

Ms. Mathur. No, I don’t think that is true, though. 

Mr. Johnson [continuing]. Middle-class people. 

Ms. Mathur. I don’t think that is true, though, because as Pro- 
fessor Wright, I am sure 

Mr. Johnson. Well, let 

Ms. Mathur [continuing]. Will agree that a lot of people who 
were earlier able to file under Chapter 7 are still able to do so. 

Mr. Johnson. Well, let me ask Judge Morris, who practices in 
this area daily as a bankruptcy judge. 

Judge, how long have you served in bankruptcy court? 

Judge Morris. Well I have been a judge for 10 years. 

Mr. Johnson. And 

Judge Morris. And before that I was the clerk of the court in 
Georgia. 

Mr. Johnson. Okay. 

Judge Morris. And in New York. I know. It is a difficult move, 
but I did it. 

Mr. Johnson. Yes, yes. Well, that is all right. Did you have expe- 
rience under the old bankruptcy law? 

Judge Morris. No, actually, I did not. I did not practice bank- 
ruptcy law at the time. But what I did practice was family practice. 

Mr. Johnson. I see. 
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Judge Morris. I had a domestic practice, so I do understand, and 
sent some people to bankruptcy lawyers, so, yes, I know a lot about 
that. 

Mr. Johnson. Okay. 

Judge Morris. And one thing I saw is the means test could have 
possibly been corrected, if you had just simply changed the exemp- 
tion in five states. 

Mr. Johnson. Well, exemptions in Georgia, by the way, are quite 
puny. 

Judge Morris. Exactly. Same thing in New York. As the law was 
coming into effect. New York State changed their law. It was only 
10,000 in equity in a home, and they changed it to 50,000 in re- 
sponse to the law. 

Mr. Johnson. I think Georgia was 

Judge Morris. No bankruptcy person had anything to do with it. 

Mr. Johnson. Yes. I think Georgia was — and still is — $7,500 eq- 
uity. 

Judge Morris. But basically, you would have gotten rid of most 
of the, I think, at least from what I hear, if you just change the 
five states that had unlimited amount. 

Mr. Johnson. So this is an ant being killed by a sledgehammer 
by their 2005 so-called Abuse Prevention and Consumer Protection 
Act. 

But isn’t it a fact that in your testimony, Ms. Mathur — Dr. 
Mathur, you state that it is surprising that the Medical Bank- 
ruptcy Fairness Act focuses on medical debt to the exclusion of 
other debtors in the current economic climate? You state that. And 
are you suggesting that this bill should be expanded to other types 
of debtors? 

Ms. Mathur. I am suggesting that the reason why you are hav- 
ing hearings on this bill is because of the Himmelstein studies, and 
if we did not have those studies, which are flawed, then we would 
not be sitting here. 

Mr. Johnson. And should medical debt, though, get special treat- 
ment, especially since Americans, due to no fault on their own, fall 
victim to sickness and disease? 

Ms. Mathur. There are debtors who are in bankruptcy for no 
fault of theirs, the people who are losing jobs, the people who are 
going through painful divorces. And we need a policy that either 
helps all of them, which I think the current bankruptcy code does, 
and we don’t need this bill. 

Mr. Johnson. Well, you know, perhaps high-cost or high-income 
individuals, million-dollar homes, that kind of thing, may not need 
it, but certainly working people who may be overextended on credit 
for whatever reason, whether or not it was for a pair of shoes or 
whether or not it was to pay a medical bill for a doctor for treat- 
ment that they need on an ongoing basis to remain able to pay the 
bills 

Ms. Mathur. Absolutely. And I think 

Mr. Johnson. And I just think that we need to have some heart 
for regular working people, who get caught up in the economic con- 
ditions that they did not create. 

Ms. Mathur. Absolutely. And I think those kind of people will 
be helped — are being helped under the current code. 
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Mr. Johnson. Well, I take exception, and I believe that people 
are being hurt. Even if you can’t go to court unless you have an 
attorney, you cannot pro se file anymore for — and get accomplished 
in bankruptcy what you could have prior to the 2005 changes. You 
have got to go through a lawyer, and then even lawyers are not ca- 
pable, some of them, of having the proper tools to produce a satis- 
factory result in bankruptcy court. 

So with that I will conclude. Thank the witnesses for coming. 

And, Professor, I appreciate the work that you do with your indi- 
gent persons. 

Thank you. 

Mr. Cohen. I thank all the witnesses. Without objection. Mem- 
bers have 5 legislative days to submit additional questions. You 
will have the opportunity to respond to them, and I hope you will 
do them promptly as possible. They will be part of the record. 

Without objection, the record remains open for 5 legislative days 
for submission of any other additional materials. 

Thank everybody for their time and patience. The hearing of this 
Subcommittee is adjourned, and we will vote. Thank you. 

[Whereupon, at 1:28 p.m., the Subcommittee was adjourned.] 
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APPENDIX 


Material Submitted for the Hearing Record 

Response to Post-Hearing Questions from the Honorable Cecelia G. Morris, 
United States Bankruptcy Judge, Southern District of New York 


Questions for the Record 

Subcommittee on Commercial and Administrative Law 
Hearing on H.R. 901, the “Medical Bankruptcy Fairness Act” 
July IS, 2010 


The Honorable Cecelia G. Morris. United Stales Bankruptcy Judge. Southern District of 
New York 


Questions from the Honorable Henry C. “Hank” Johnson, Jr. 

1. Approximately what percentage of your cases Involve parties who come into your 
courtroom to file bankruptcy because of medical debt? 

It is difficult for me to give statistics on how many of my cases involve medical debt 
because often I do not know. The first time I am aware that a debtor may have a serious 
medical problem is when they are before me for an appearance in my courtroom. Medical 
debt is often not listed on a bankruptcy petition because most debtors go to great lengths 
to ensure that their doctors’ bills are paid. Because of this, the monetary value of their 
medical debt is concealed fi'om me. Once the debtor is standing in Iront of me, however, 
these hidden struggles can become visibly apparent. And although I cannot quote 
statistics to you, I hope that my experiences help to convey the pervasiveness of this 
problem. 

I have had debtors make mandatory court appearances in the midst of battling cancer or 
other debilitating diseases. These debtors come to court at their sickest. I have confirmed 
plans of debtors whose businesses declined because their attention was focused on an 
elderly and ailing parent for w'hom they w'ere the sole caretaker. Often times, these family 
members sit in the gallery during the debtors hearings because they are unable to be left 
home alone and the debtors cannot afford alternate care. I have witnessed these and many 
similar situations yet, I am sure that there are some sick debtors or overburdened 
caregivers of whose plight I am nevei' made aware. It is for these debtors, known and 
unknow'n, that 1 believe the Medical Bankruptcy fairness Act is imperative. 

2. Please explain why it is important to exempt medically stressed debtors and 
caregivers from the means test? 

During my ten years on the bench, 1 have seen debtors who could not continue w'orking 
either due to their own medical problems or those of loved ones. Losing a job not only 
cuts off a person’s income source but also one’s health insurance coverage. Those who 
lose their employment because of medical problems are then forced to enroll in COBRA 
insurance coverage which is usually more expensive than what they were paying for 
insurance coverage while they were employed; so healthcare costs increase at the same 
time that income is dramatically reduced. 
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Medically stressed debtors come before my court through no fault of their own. They do 
not file bankraptcy because of overspending or poor financial planning. Medical debt 
occurs in a variety of cases and can be just as much of a problem for those who have 
health insurance as those who do not. E,xemptmg these medically stressed debtors from 
the means test, affords them the benefits of chapter 7. 

3. In your experience as a bankruptcy judge, what happens when individuals who are 
not able to qualify for Chapter 7 bankruptcy due to medical debt? For example, do 
you find that these individuals lose their homes, cars, or other basic necessities? 

Yes! Medically sfressed debtors often grapple between staying cun'ent on their chapter 13 
responsibilities and fulfilling their responsibilities to insurance companies and doctors. In 
my experience, those medically stressed debtors who are in chapter 13 have difficulty 
confirming and completing apian, and obtaining a discharge. Although many debtors in 
chapter 1 3 have difficulty sustaining their payments to the trustee over the life of a plan, 
for medically stressed debtors it can be even more difficult. Unlike people who file 
bankruptcy due to poor financial planning, medically stressed debtors cannot just stop 
spending and reorganize their finances after a petition is filed. They may still be in need 
of medical care and be in-and-out of hospitals. They continue to incur post-petition 
medical bills due to doctors’ visits and drag costs. They must keep current on these post 
petition medical bills while making payments to the chapter 1 3 trustee or risk dismissal of 
their case. Concurrently, a medically stressed chapter 1 3 debtor may have to fight 
creditors on post-petition collection issues or motions to lift the automatic stay. 

All of this is occurring w'hile the bankmptcy court is mandating that they appear at the 
meeting of creditors or confiimation hearings. Then, even if they make it past 
confirmation, they face the risk of their health deteriorating or medical costs increasing to 
the point that it is impossible for them to complete the plan. Despite being current with 
the chapter 13 tiustee for years, they may be denied a discharge or have their case 
dismissed and continue to ow e all their prepetition debts if they fail to complete the plan. 
On the other hand, if these debtors could qualify for chapter 7 relief, they could obtain a 
less time consuming and less expensive discharge making it more likely that they obtain a 
fresh start and stay current on any post-petition medical bills. 


4. In your written testimony, you stale that bankruptcies caused by medical debt are 
more serious than academic research suggests. Please explain why this is the case. 

Medical debt is often hidden and therefore difficult to assess from the simple filing of a 
petition. Although a hospital or pharmaceutical debt may be listed in a petition, doctors’ 
bills usually are not. Most doctors expect cash payments prior to providing care and in 
my experience, many debtors will pay their doctors using any money that they have 
access to, including using equity in their homes and retirement accounts, in order to make 
those payments. Unfortunately, this stretches their regular household budget thin and 
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forces them to use credit cards or other credit lines in order to buy groceries and pay 
other bills. 

In addition to actual medical bills, medically stressed debtors or caregivers incur 
secondary medical costs for things such as heating pads, vaporizers, or other medical 
equipment and devices. They may also need to hire caregivers for themselves or for 
members of their family and remodel their homes in order to make them handicap 
accessible. On a petition, these costs may show up in the form of ordinary credit card 
debt or materialize as grocery and fuel charges. 

In my opinion, a study that puiports to measure medical debt would have difficulty 
determining what costs are actually related to a medical problem and which are not. In 
fact, when a petition is filed, the debtor may not even perceive medical debt to be the 
cause of his filing because he may not have any outstanding medical bills and he may not 
associate the cost of a heating pad or other ancillary medical item with his other medical 
debts. 

5, What do you think will happen if Congress does not step in and legislate in this 
area? 

In my experience, medical problems cause a great deal of stress and insolvency for 
people regardless of their income level or insurance coverage. If Congress does not 
legislate in this area, medically stressed debtors will continue to have difficulty 
completing a bankruptcy plan and receiving a fresh start. 

6. Please explain how the Medical Bankruptcy Fairness Act would help individuals 
and families that come into your courtroom. 

The Medical Bankruptcy Fairness Act gives medically stressed debtors and caregivers the 
ability to stay in their homes and close their bankiriptcy cases faster so that they may 
focus more attention on recovery. 

By exempting medically stressed debtors and caregivers from the means test, the Medical 
Bankraptcy Fairness Act makes it possible for them to file a chapter 7, which has lower 
costs, fewer court appearances, and offers faster relief 

The proposed increase to the homestead exemption also makes it possible for medically 
stressed debtors to stay in their homes. In my experience, debtors with medical problems 
come to bankruptcy court as a last resort. By the time their petition is filed, they have 
already used most of the equity in their homes and emptied retirement accounts in order 
to pay their medical bills. Those with medical problems are faced with enough stress and 
should not have to worry about a foreclosure sale on their house. Unlike others who are 
forced to move due to financial reasons, amove for medically stressed debtors could 
mean having to change doctors or hospitals with whom they have a personal relationship. 
Allowing medically stressed debtors and caregivers to claim a larger homestead 
exemption makes it more likely that they will be able to stay in their home and avoid the 
stress of relocation. 
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7. Please respond to Aparna Mathur’s assertion that medical debt should not be a 
significant factor in raising consumer bankruptcies. 

I find the assertion that medical debt has not led to an increase in consumer bankraptcies 
hard to believe because I have witnessed many people saddled with hidden medical debts 
in my courtroom. In my experience, it has been difficult to determine when a debtor is in 
bankruptcy due to medical debts; I have seen many debtors who show no signs of 
medical problems on their petitions or in any other filings with the court. 

There is no question in my mind that medically stressed debtors and caregivers are being 
punished by the means test even though their financial problems occurred through no 
fault of their own. Therefore, even if it could be proven that medical debt does not 
account for the rising number of consumer bankruptcies, it remains unconscionable to 
allow those saddled with medical problems to lose their employment, their homes, and 
their retirement funds without the possibility of a fi'esh start. 

Whether there are hundreds or thousands of medically stressed debtors filing bankruptcy, 
the exact count is inconsequential. The Supreme Court has emphasized that the purpose 
of bankruptcy law is both public and private in nature “in that it gives to the honest but 
unfortunate debtor ... a new opportunity in life and a clear field for future effort, 
unhampered by the pressure and discouragement of preexisting debt.” Local Loan Co. v. 
Hunt, 292 U.S. 234, 244 (1934). The idea that even one medically stressed debtor or 
caregiver would be forced to face the unintended consequences of BAPCPA goes against 
the very foundation of bankraptcy law. 

8. Please respond to Aparna Mathur’s assertion that the current law adequately 
accommodates the claims of those debtors saddled with medical debt. 

The assertion that the cuirent law accommodates those saddled with medical debt seems 
disingenuous in light of the fact that under the current Bankraptcy Code medically 
stressed debtors and caregivers are obligated to perform plans that take years to complete 
and may be forced to sell their homes or forgo expensive medical procedures in order to 
do so. This paradoxical situation could not be what our forefathers envisioned w'hen they 
drafted bankiuptcy into the Constitution. Medically stressed debtors come to the 
bankiuptcy court through no fault of their own, at a time when their needs are greatest, 
and usually as a last resort. The Medical Bankruptcy Fairness Act removes tw'O major 
hurdles to discharge — the means test and the state-by-state homestead exemptions — so 
that those most deserving a fresh start have a better chance of achieving one. 
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Response to Post-Hearing Questions from Aparna Mathur, Ph.D., 
Resident Scholar, American Enterprise Institute 


Questions for the Record 

Subcommittee on Commercial and Administrative Law 
Hearing on H.R. 901, the “Medical Bankruptcy Fairness Act” 
July 15, 2010 


Dr. Aoarna Mathur, American Enterprise Institute 
Questions from the Honorable Henry C. “Hank” Johnson, Jr. 

1. In your WTitten testimony, you state that it is surprising that the Medical 

Bankruptcy Fairness Act focuses on medical debt to the exclusion of other debtors 
in the current economic cKmate. Are you suggesting that this bill be expanded to 
other tjpes of debtors? Shouldn’t medical debt get special treatment, especially 
since Americans can fall ill due to no fault of their own? Isn’t this different from 
credit card or car loan debt that an individual voluntarily takes on? 

Response: 

Rl. I would like to make two points in response to this question. First, I believe that the 
urgency to tackle the medical bankruptcy issue through the Medical Bankruptcy Fairness Act is 
coming from the striking results of the Wanen et al. studies that more than 50 percent of 
bankruptcies in the U.S. are due to medical bills. In my witten testimony, I make a strong case 
against this hypothesis. 1 believe that the studies are flawed and there is no real evidence to show 
that medical debts have increased tremendously over the last decade as a share of total incomes. 
The reason this matters is that if wu are mis-diagnosing the problem-if we are saying that 
medical debts are the largest single factor responsible for bankiuptcies, w'hen in fact, something 
like involuntary unemployment is, then the solutions we come up with will be equally mis- 
targeted. We cannot afford to make those mistakes today w'hen people need help urgently. 
Second, if we believe that medical debts are involuntary, and therefore people who incur these 
debts need more protection, that’s not a stiung case by itself. Today there are millions of people 
who are jobless or homeless due to situations beyond their control. What is the dividing line for 
helping someone or not helping someone? In times of crisis such as today, our government needs 
to be more effective at providing help, not less. And to do that, we need solutions that work for 
the majority of the population. So a correct diagnosis of the problem is extremely important. 


2. What could Congress change about this bill to improve it and make it better? 
Response: 

R2: By allowing people with a certain level of medical debts to walk away fi'om all their 
other debts as well, I believe that the medical bankruptcy fairness act is opening itself to abuse. 
One way to change it would be to only allow individuals a debt discharge on their medical debts, 
rather than their total debts. For all other debt, they should be made to file bankruptcy through 
the usual process. 

3. One of the issues you have with the Medical Bankruptcy Fairness Act is the 
definition of “medically distressed debtor.” In your written testimony, you state 
that this definition is open to abuse and fraud. Because of the detrimental effects a 
bankruptcy can have on one’s credit report, the embarrassment associated with a 
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bankruptcy, and ability to secure a loan after filing for bankruptcy, is this really a 
valid concern? 

Response: 

R3: I am afraid it is. I am going to quote from a recent paper by Elijah M. Alper in 
Columbia Law Review ( http;/7www.coli]mbialawrcview.org/'asscts/Ddfs/107/8/'Aiper.pdf) 


“This rise in the number of bankruptcies is especially troubling because many of the new filers are not actually 
financially distressed. Instead, these opportunistic debtors utilize bankruptcy as a convenient means to rid 
themselves of their debts, while sheltering nearly all of their assets through exemptions. ' ' The most blat^uit 
opportunistic bankruptcies use unlimited homestead exemption states to shield millions worth of assets in an 
expensive house before filing. " Several notable national figures, presumably quite wealthy, liave taken 
advantage of liberal bankniptcy exemptions. Even more troubling are instances of wealthy individuals 
successflilly using bankruptcy to evade civil or even criminal sanctions. Such asset protection tactics are not 
limited to the e.xtreniely wealthy; an entire field of “prebankruptcy planning” exists, with an aim to allow 
debtors to retain as many assets as possible through the bankruptcy process. ' Prebaitoiptcy planning is 
understandable'^ when debtors declare b^ikruptcy due to genuine financial hardship. '’^ It is less palatable 
when used by opportunistic debtors to avoid debts they could easily repay over time. A General Accounting 
Office study estimates that each ye^ about 400 homeowners in Florida and Texas^'^ — all with over $100,000 
in home equity — ^use unlimited exemptions to shelter about S 1 20 million from creditors.^' One study estimates 
that about 4,500 households each year move to higli-exeniption states specifically for bankaiptcy-related 
reasons.*^" The problem is a national concern not confined to Florida, Texas, and the other imliinited exemption 
states — injured creditors, after all, can be located anyw'here.'^' 

7J. See Michelle J. White, Abuse or Protection?, Regulation, Fall 2006, at 28, 29 fheieinafter White, Regulation! 
debtors] plan in advance to maximi7e tlieir gains from bankruptcy, they often have higli incomes and borrow as much as possible, they 
may have substantial assets, but they shelter the assets iVom the obligation to Tq')ay.”). 

74. For several examples of notable bankraptcy abiLses, see I I.R. Rep. No. 106-123, at 378 79 (1999) (stating additional dissenting 
views ot several members discussing proposed 1999 bankruptcy refonn act). 

75. Sec, e.g., Lany Roluer, Rich Debtors Finding Shelter Under a Populist Florida Law, N.Y. Times, July 25, 1993, at 1 (describing 
debtors who have taken advantage otFlorida’s “broad and increasingly controversial network otlegal exemptions from bankruptcy 
claims that have led [the stale] to be dubbed ‘the deadbeat’s haven’ and ‘the debtor’s paradise'”); Philip Shenon, Home E.xemplious Snag 
Bankruptcy Bill, N.Y. Times, Apr. 6, 2001, at A1 (■‘fSlcvcral . . . celebrities have sought bankruptcy in Florida and Texas in recent years 
and held onto large homes.”); Karen Ilartline, How Celebrities Go Bankiupt, at 

http:/7wvc'w.legalzoomcom''articles/article contcnt/article 13 629.html (last visited October 16, 2007) (on file with the Columbia Law 
Review) (noting that sex-eral public figures declared bankruptcy with millions in assets and still retained large homes). 

76. For example, WorldCom founder John Porter purchased a S17 million Florida home in 1998, despite owing more than $25 
million in back taxes, and filed bankruptcy to shield his home from creditors. See T.ight & WaiTen. supra note 67 (discussing Porter 
fling). Wall Street raider Paul Bilzerian declared bankruptcy twice, most recently in 2001, to keep bis lucrative bomestearl and avoid 
hundreds ol millions ol dollars in debt nnd millions more in civil judgmeiil liability. See Corporate Raider Seeks Baiikrupley Again, N.Y. 
Times. Jan. 6. 2001, at C2 (discussing Bilzerian filhigs). 

77. See Lawrence Ponoroff & F. Stephen Knippenberg, Debtors Who Convert Their Assets on the Eve ofBankruptcy: Villains or 
Victims of the Fresh Start?, 70 N.Y.U. L. Rev. 235, 255-68, 291-92 (1995) (examining judicial and academic views of prcbankniptcy 
planning techniques). 

78. See id. at 242 (“[Tjhe very' existence of statutoiy exemptions reflects a deliberate policy choice to tolerate this type of ‘legal 
fraud’ in order to further even more important social interests.’’). 

79. Not all of this hardship is unrlesen-ed. Opportunistic debtors can also include individuals facing large tort judgments, or even 
people ol'modest means who purposely run up huge credit card debts without any intention ofrepaying them. Precise figures are dilflcult 
to come by. but it appears that the pei'cenlage of such oppoitunislic lilers is “fairly snurll.” Wliile, Regulation, supra note 73, at 31. 

80. These individuals could have just as easily bought property in South Dakota, Iowa, or any other unlimited homesteai:! state. See 
supra note 67. 

81. 147 Cbng. Rec. 3722 (2001) (sfafciueutof Sen. Kohl). 

82. Elul & Subramiinian. supra note 51. at 235 (staling that “slightly less than 1% of moves to stales with higher exemption limits 
are found to be motivated by considerations of differences in bankntpfcy laws’’). But sec 147 Cong. Rec. 3722 (citing itnnamed Browti 
University study' placing this figure at tliree percent). 

83. See /ywicki, Bankrupt (Criticisms, supra note 5 (stating tliat victims of opportunistic bankruptcy abiLse “include every .^rnerican 
who is forced to pay uiore for credit, goods, and services, because otliers file bankruptcy and walk away froui debts they' could pay but 
clroose not to”). 



191 


Response to Post-Hearing Questions from Peter S. Wright, Jr., Director of 
Clinical Programs, Consumer and Commercial Law Clinic, Franklin Pierce 
Law Center 


Questions for the Record 

Suhcommittee on Commercial and .Administrative Law 
Hearing on H.R. 901, the “Medical Bankruptcy Fairness .Act” 
July 15, 2010 


Mr. Peter S. Wright. Director of Clinical Programs. Consumer and Commercial Law 
Clinic. Universitt' of New- Hampshire School of Law, (formerly Franklin Pierce Law 
Center! 

Questions from the Honorable Steve Cohen, Chairman 

1. Please respond to Dr. Mathur’s contention that H.R. 901 will open the doors to 
strategic and abusive behavior by medical debtors because of its overly generous 
definition of “medically distressed debtor,” the increased homestead exemption, and 
the means test waiver. 

In those cases which I have handled w'here debtors face medical costs in excess of 
$10,000, there is usually a very serious medical condition driving the medical costs. As 
expensive as medical care can be, it is hard to imagine an individual “faking” a serious 
enough medical condition that any licensed medical professional would needlessly 
deliver in excess of $ 10,000 of medical care. I believe that is why we have professional 
medical utilization review. It is hard to imagine how a debtor could “fake” a medical 
problem requiring $10,000 or more in medical treatment. 

2. Please respond to the contention that H.R. 901 is not needed in light of the 
enactment of health care reform. 

Even when universal healthcare coverage is available, there will ahvays be those w'ho fail 
to pay their premiums and forfeit coverage, or are unable to pay the coinsurance and 
deductibles. Either of those eventualities can produce an insurmountable financial 
challenge to an individual or family. Additionally, there is a substantial delay before the 
universal coverage becomes available; perhaps 2014. 

3. Would you agree that it is in the public’s interest to ensure that those who have 
spent a lifetime diligently accruing equity in their homes as a financial “nest egg” 
deserve to have that equity protected in the face of mounting medical costs? 

A central tenet of our bankruptcy system is providing the debtor with a fresh start. Most 
of the individuals and families who have substantial equity in their homes are senior 
citizens have worked all their lives to accrue it. If the cost of obtaining a fresh start is the 
loss of their home as they are about to retire, the promise of a fresh start is no more than 
an illusion. 
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Qnestions from the Honorable Henry C. “Hank” Johnson, Jr. 

1. Have there been any instances where your clients truly deserved Chapter 7 
bankrnptcy protection, bn t were pnshed into Chapter 13 becanse of means testing? 
If so, please explain how it affected those clients. 

Because the clients my clinic serves must have low income to be eligible for our free 
seivices, I have not had a client forced into a Chapter 13 because of means testing. Thus, 

I am unable to provide insight into this problem. 

2. Approximately what percentage of your clients file bankruptcy because of medical 
debt? 

1 would say a solid 20% of the bankruptcies we file are for people whose immediate 
family either incuired uninsured medical indebtedness, or went without regular income 
because of sickness or injury, or because the wage earner had to care for a family 
member facing a catastrophic accident or illness. The added expense or loss of income 
often forces such a family into bankruptcy. Many of our bankruptcies come about 
because the family lost their home to foreclosure because of the snowball effect of 
medical debt, credit card debt and loss of income. Medical debt is frequently a 
significant factor, even if not the sole cause. 

3. In yonr written testimony, yon state that medical debt related to serious and long- 
term illness can push a family into bankruptcy even when the family has health 
insurance coverage. Please explain why this is the case. 

Even when health insurance coverage is available, the extent of coverage may be 
insufficient to pay all the medical bills related to a particular medical problem. There is 
also the problem of coinsurance and deductibles which can impose a substantial financial 
burden. Aside from medical coverage, the fact that one or more of the wage earners in 
the family must stop working to care for a family member facing a catastrophic medical 
condition can also drive a family to bankruptcy because of the interruption of income. 
Under the definition of “medically distressed debtor” in the act this situation would be 
covered. 

4. Please explain how the Medieal Bankrnptey Fairness .Act would help yonr clients. 

I believe the primary benefit w'ould be the enhancement of the homestead exemption in 
those states w'here the state homestead exemption is substantially below the $250,000 set 
out in the Medical Bankruptcy Fairness Act. With a more generous homestead amount, 
elderly debtors on fixed incomes w’ho own homes with substantial equity could benefit 
from the fresh start of bankruptcy without losing their homes. 

The relief from having to deal wdth the means test is actually incidental to the substantial 
benefit of the enhanced homestead. 1 think in many cases of hue medical bankruptcy, the 
means test will not even come into play because the debtors will have been without 
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sufficient income for a considerable period of time before filing anyway. My experience 
is that most people who are not able to pass the means test will have had medical 
insurance and may not fall into the definition of medically distressed debtors. 

5. Is there anything yon wonid change to improve the bill? 

I don’t think so. The bill w'as very carefully crafted and narrowly drawn to accomplish 
its intended benefits. It is noteworthy that a $250,000 homestead exemption w'ill not 
permit a debtor with an extravagant home to game the system. That is, if someone has a 
home with $800,000 of equity, they will still have to sell their home in bankraptcy' to 
obtain a discharge. Thus, the “high rollers” will not be able to benefit from this 
provision. But the debtors with modest homes and incomes should be amply protected in 
the event of medical catastrophe. In today’s marketplace a $250,000 home is modest. 

6. Please discnss the problems with the current system of homestead exemption 
amounts, which often vary from state to state, and the detrimental effects on 
individuals where states can opt out of the federal homestead exemption. 

Many states have a shockingly low homestead exemption. It is hard to understand the 
benefit of a homestead exemption in the range of $20,000 to $50,000 when the value of 
so many homes is w'ell above $100,000. In those states w'hich only offer paltry 
homestead protection to their residents, the Medical Bankruptcy Fairness .Act wall 
provide a generous and meaningful floor of protection in the event of bankraptcy for a 
medically distressed debtor. 

The current federal bankruptcy homestead exemption is only $20,200, which is likewise 
inadequate. In any case w'here the citizens of a state must rely upon an inadequate state 
homestead exemption, or the $20,200 federal exemption, the Medical Bankmptcy 
Fairness Act will provide a meaningful protection for the debtor who must file 
bankruptcy because of unmanageable medical debt. 

7. Please respond to Aparna Mathur’s assertion that medical debt should not be a 
significant factor in raising consnmer bankrnptcies. 

I respectfully disagree with Dr. Mathur’s assertion on this point. I believe she is 
overlooking the circumstances of a family w'hose principal wage earner loses a job or 
loses income while caring for a close relative struggling to surmount a medical 
catastrophe. Tier position also overlooks the reality that an intenuption of income or 
increased medical expenses will disrupt a family’s budget with a snowball effect. 
Whether facing loss of income or increased medical expense, a family’s budget wdll be 
throwu out of balance so that car or mortgage payments will not be paid. This snow'ball 
effect often pushes families or individuals into bankiuptcy. 
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8. Please respond to Aparna Mathur’s assertion that the current law adequately 
accommodates the claims of those debtors saddled with medical debt. 

For the reasons already discussed it should be clear that the lack of an adequate 
homestead exemption in many states is a severe impediment to those debtors needing 
bankmptcy relief for a fresh start. For the debtor living in a state with an inadequate 
homestead exemption, banla'uptcy relief is only available if the debtor with equity in the 
home is willing to lose the home. This can be particularly devastating for the elderly 
debtor who has worked her entire life to pay off the home so she can have a modest 
retirement. 
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